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I. History of the Case

This non-binding arbitration arises pursuant to Section VII (Dispute Resolution) of the
Final Settlement Stipulation (“FSS™), executed on December 15, 2002 by the states of Colorado,
Kansas and Nebraska (the “States™), and approved by the United States Supreme Court. Kansas
v. Nebraska & Colorado, 538 U.S. 720, 123 S. Ct. 1898 (2003). The FSS was negotiated among
the States to resolve litigation then pending before the Supreme Court relating to ground water
use under the Republican River Compact (“Compact™).

Section VIL.A.1 of the FSS provides that any matter relating to Compact administration,
including administration and enforcement of the FSS, in which a State has an “Actual Interest™
(as defined in Section II of the FSS), shall first be submitted to the Republican River Compact
Administration (“RRCA”). Section VIIL.A.7 provides that if such a dispute cannot be resolved by
the RRCA, and the State raising the dispute desires to proceed, the dispute shall be submitted to
non-binding arbitration unless otherwise agreed to by the States with an Actual Interest.

The subject matter of the arbitration is referred to by the States as the Colorado Compact
Compliance Pipeline (“CCP”) Issue. The issue relates to a request by the State of Colorado for
approval of a specific proposal to construct and utilize the CCP as a means of achieving future
Compact compliance. The CCP Issue was joined with a separate issue, referred to as the
“Nebraska Crediting Issue™ for purposes of joint arbitration hearings. However, the States have
requested that the Arbitrator provide separate final decisions for the two issues under review.

This is the second arbitration proceeding convened pursuant to the FSS. The first was
conducted by Arbitratator Karl J. Dreher and was completed in mid-2009. Following briefing
and hearings, Mr. Dreher issued two decisions: The Arbitrator’s Final Decision on Legal Issues,
dated January 22, 2009, and the Arbitrator’s Final Decision, dated June 30, 2009.

On March 22-24, 2010, the three States issued a Joint Notice of Arbitration and entered
into a contract for this second arbitration proceeding with the selected Arbitrator, Martha O.
Pagel. The issues presented for arbitration at this time are identified by the States as Colorado’s
Compact Compliance Pipeline (“CCP”) Issue and Nebraska’s Crediting Issue (“Crediting
Issue™).

On April 8, 2010, the Arbitrator issued a Scheduling and Procedural Order and revised
Time Frame Designation for the joint arbitration proceedings, including a timeline for
submission of legal motions and briefs, responsive briefs, reply briefs and oral argument on the
motions.

On April 9, 2010, the States completed execution of an Arbitration Agreement regarding
the Colorado Compact Compliance Pipeline Dispute (“CCP Arbitration Agreement”), and on
May 5, 2010, the States completed execution of a similar Arbitration Agreement for the
Nebraska Crediting Issue Dispute (“The Crediting Issue Arbitration Agreement™; collectively,
the “Arbitration Agreements™). The Arbitration Agreements authorize the States to file legal
motions in accordance with the Scheduling and Procedural Order, including motions relating to
whether the issues presented are properly the subject of arbitration under the FSS, and direct the

Arbitrator to rule on such motions.
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Pursuant to the Arbitration Agreements and Scheduling and Procedural Order, the States
filed motions on legal issues, along with opening, responsive and reply briefs. Kansas filed
Motions to Dismiss both the CCP Issue and the Nebraska Crediting Issue in their entirety;
Colorado filed a Motion to Dismiss additional issues raised by Nebraska and Kansas in
connection with the CCP Issue and a Motion to Strike certain testimony submitted by Kansas in
support of its Motion to Dismiss the CCP Issue. As provided in the Scheduling and Procedural
Order, briefing concluded on May 3, 2010.

On May 5, 2010, the States presented oral argument in a joint hearing on the CCP Issue
and Nebraska Crediting Issue held in Portland, Oregon. At the outset of the hearing, Colorado
and Nebraska (the “Stipulating States™) submitted a Joint Notice of Stipulation to the Arbitrator
and the State of Kansas confirming that that the Stipulating States had fully resolved all issues in
the Arbitration as between them pursuant to the terms of the Stipulation. Accordingly, no further
action was taken on Colorado’s Motion to Dismiss with respect to the Nebraska issues.

On May 17, 2010, the Arbitrator issued a Joint Decision on Legal Issues with rulings on
motions in both the CCP Issue and Nebraska Crediting Issue, denying the motions to dismiss and
finding that both issues were properly the subject of arbitration under the FSS.

On July 12-14, the Arbitrator conducted a joint evidentiary hearing in Kansas City,
Kansas, at which the States addressed both the CCP Issue and the Nebraska Crediting issue.

At the trial, Colorado presented the oral testimony and written reports of four witnesses:
Dennis Coryell, President of the Board of Directors of the Republic River Water Conservation
District; and experts James E. Slattery, P.E.; Willem A. Schretider, Ph.D., and Dick Wolfe, P.E.,
State Engineer, along with other documentary evidence.

Kansas presented the oral testimony and written reports of three experts: David Barfield,
P.E., Kansas Chief Engineer; Steve Larson, M.S., a computer modeling consultant for the State
of Kansas; and Dale Book, P.E..

This Decision includes the Arbitrator’s overview of key issues and evidence, findings of
ultimate fact and conclusions of law, along supporting analysis and recommendations, as
appropriate, on the CCP Issue. A separate decision, issued this date, addresses the Nebraska
Crediting Issue.

I1. Nature of the Arbitration Proceeding

The arbitration addresses a request by Colorado for approval of an “augmentation plan,”
as permitted under the FSS. As described in further detail below, Colorado submitted a
“Compact Compliance Pipeline Proposal” (“CCP Proposal”) to the RRCA for approval. Kansas
and Nebraska voted to reject the CCP Proposal and thereafter Colorado initiated non-binding
arbitration in accordance with the FSS procedures.

The FSS does not provide further explanation of the nature and scope of “non-binding
arbitration.” However, based on the limited track record of prior experience with FSS
arbitration, and the direction contained in the Arbitration Agreements entered into among the
States, it appears the process has two key purposes: First, to provide findings of facts, analysis
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and conclusions that may inform further action by the States; and second, to provide for a
neutral, third-party assessment, including recommendations, that may help promote resolution of
the issues without further legal proceedings.

As described below, Colorado presented evidence to demonstrate the objectives of the
pipeline proposal, the manner in which the pipeline would be operated to meet the objectives,
and the basis for its proposed methods of calculating augmentation credit under the plan.
Colorado notes that the states are already in agreement regarding key aspects of the proposed
augmentation plan. Colorado’s Post-Trial Brief, Colorado Compact Compliance Pipeline
Dispute (“Colo. Post-Trial Brief™) at 17. Colorado asks the Arbitrator to find that it has complied
with the FSS in designing and proposing the augmentation pipeline; that the specific objections
raised by the State of Kansas are without merit; that Kansas therefore may not unreasonably
withhold its approval of the CCP Proposal and finally that the Arbitrator should issue a
recommendation that the RRCA approve the CCP Proposal as contained in the Colorado
Resolution. Colo. Post-Trial Brief at 47.

Kansas identified a total of cight factual or legal deficiencies in the CCP Proposal that it
asserts demonstrate the CCP Proposal does not meet the requirements of the FSS or does not
adequately address its concerns. Accordingly, Kansas argues it has not unreasonably withheld
its approval and therefore the Arbitrator should not recommend approval of the pipeline.
Kansas® Post-Trial Brief, Colorado Compact Compliance Pipeline Dispute/ Nebraska Crediting
Issue (“Kan. Post-Trial Brief™) at 30.

In rendering a decision on facts and the law, the Arbitrator is guided by the same
standards and rules applicable to a court. In recommending a proposed remedy, the Arbitrator
offers the opinion of a third-party neutral, applying general background and experience in the
field of water law and administration to the facts at hand.

III.  Applicable Standards/Rules of Law

Section III. A of the FSS imposes a general moratorium on the construction of new wells
and ground water development, except as expressly provided in Section III. B. That section
includes an exception for wells associated with an augmentation plan to offset strecam depletions:

“Wells acquired or constructed by a State for the sole purpose of offsetting
stream depletions in order to comply with its Compact Allocations. Provided
that, such Wells shall not cause any new net depletion to stream flow either
annually or long-term. The determination of net depletions from these Wells
will be computed by the RRCA Groundwater Model and included in the State’s
Computed Beneficial Consumptive Use.  Augmentation plans and related
accounting procedures submitted under this Subsection IILB.1.k. shall be
approved by the RRCA prior to implementation.”

FSS Section I11.B.1 k.
The term “augmentation plans™ is not further defined in the FSS, however Section 1V.H

provides additional direction regarding the determination of “augmentation credit™ as part of an
augmentation plan: “Augmentation credit, as further described in Subsection I11.B.1.k, shall be
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calculated in accordance with the RRCA Accounting Procedures and by using the RRCA
Groundwater Model.” FSS Section IV.H.

Under the terms of the Compact, decisions by the RRCA, as the administering body of

the Compact, must be unanimous and consistent with the provisions of the Compact. (Compact,
Article IX.)

In making such decisions, as members of the RRCA, the States are subject to general
rules of contract law, including an implied duty of good faith and fair dealing. The U.S.
Supreme Court has determined the terms of an interstate compact are not subject to these same
general rules because of the unique character of a compact as not only an agreement among the
affected states, but also as a federal statute enacted by Congress. As such, the Court has
determined it cannot be altered by courts. See Alabama v. North Carolina, 130 S. Ct. 2295,
2212-2213, 176 L. Ed. 2d 1070 (2010). In contrast, the FSS is a stipulated consent decree,
separately negotiated by the three States and not enacted into federal or state law. Accordingly,
actions by the individual States under authority of the FSS would appear to be subject to contract
law. See, e.g. United States v. ITT Cont’l Baking Co., 420 U.S. 223, 236 (1975). Since the
concept of an “augmentation plan™ is addressed only in the FSS, and not in the underlying
Compact, decisions relating to approval or rejection of a proposed augmentation plan are subject
to the law of contracts.

When a contract includes provisions for approval by the parties, such as Section IV.B.k
of the FSS relating to augmentation plans, general principles of contract law require that the
parties must exercise discretion reasonably, and may not do so arbitrarily, capriciously, or in a
manner inconsistent with the reasonable expectations of the parties.” Behara v. Baxter Health
Care, 956 F.2d 1436, 1443 (7" Cir. 1992).

IV.  Summary of Decision

Under the FSS, an augmentation plan must be approved by the RRCA, which action must
occur by unanimous consent. The Colorado CCP Proposal was submitted to the RRCA for
approval and initially rejected by both Kansas and Nebraska. Nebraska and Colorado later
reached an agreement under which Nebraska withdrew its opposition to the proposal. Kansas
continues to withhold its consent on the basis of three major issues that were identified in early
stages of the proposal review process, and four additional fact questions articulated during the
arbitration process. Kansas also raises a legal question relating to a confidential stipulation
entered into by Colorado and Nebraska. Colorado asserts that, as a matter of law, one state may
not unreasonably withhold its consent under an agreement such as the stipulated settlement, and
that Kansas has, in fact, unreasonably withheld its consent in this matter.

As set forth below, the Arbitrator concludes Kansas did not unreasonably withhold
consent to the CCP Proposal with respect to five of the seven fact questions. However, with
certain clarifications and revisions as recommended herein, the CCP Proposal represents an
appropriate and necessary augmentation plan that should be approved by the RRCA.

The Decision is in favor of the state of Kansas and against the state of Colorado, with
recommendations for further action by the States.
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V. Opinion
A. Overview of CCP Proposal

Colorado proposes construction of the CCP as a means of offsetting stream depletions in
order to comply with its Compact Allocations. The CCP Proposal was presented to the RRCA
for approval in the form of a resolution and related exhibits, hercinafter referred to as the “CCP
Plan™ or “CCP Proposal.” A detailed description of the CCP Proposal is provided in the report
of James Slattery, which includes a detailed description of the background, purpose, and
proposed operations of the project. Colo. Exh. C 14 (“Slattery Report™) at 1.

To date, Colorado has expended approximately $51 million to acquire existing ground
water rights and easements for the project and to proceed with engineering design. Id. at 4.
Colorado expects to spend another $20 million to complete the project, for total costs of about
$71 million. /d.

The CCP will be initially capable of delivering up to 15,000 acre-feet per year, but can be
increased to 25,000 acre-feet in the future if additional wells are connected to the system as
further described in the Slattery Report and the proposal submitted to the RRCA. /d. Pumping
from the CCP wells will be metered and included in the RRCA Groundwater Model. /d. at 5.

The CCP Proposal includes a minimum annual delivery of 4,000 acre-feet and a
maximum limit on the amount of Augmentation Water Supply Credit (“AWS™) as set forth in the
resolution submitted to the RRCA.. /d. at 6.

Groundwater pumped by the CCP wells will be delivered through collector pipelines into
a storage tank and then by a main pipeline to the North Fork Republican River a short distance
upstream from the streamflow gage at the Colorado-Nebraska state line. Slattery Report at 6.
This is the same stream gage location where the annual Virgin Water Supply (“VWS”) of the
North Fork and Colorado stream depletions on the North Fork are calculated under current
RRCA Accounting Procedures. /d. at 7. The Arikaree sub-basin joins the North Fork of the
Republican River a short distance downstream of this gage location and the South Fork joins the
river further downstream at Benkelman, Nebraska. /d.

Proposed revisions to the RRCA Accounting Procedures under the CCP Plan provide that
the discharge will be measured and subtracted from gaged flow at the point of discharge to
calculate the AWS. Slattery Report at 7. As described by Mr. Slattery, the AWS will be credited
against depletions in the North Fork Sub-basin for purposes of demonstrating sub-basin
compliance with Compact Allocation. /Id. The projected annual CCP deliveries will be
substantially less than the projected North Fork stream depletions for at least the next 20 years,
as shown on Figure 5 of the Slattery Report. However, Colorado proposes that CCP deliveries to
the North Fork could also be used to demonstrate statewide compliance under provisions of the
FSS that allow use of un-allocated waters within a sub-basin so long as the use of such water
does not cause the State using such water to exceed its total statewide allocation (and when other
conditions are met.) /d.
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Colorado deliberately chose not to construct the CCP to the South Fork Republican River
sub-basin because the strecam gage used for Compact accounting on that tributary is located at
Benkelman, Nebraska, approximately 40 miles downstream of where the South Fork crosses the
Colorado-Kansas state line in a reach that would result in very large transit losses en route. /d.

According to the Resolution submitted to the RRCA for approval, the steps to determine
the Projected Delivery and the limit on the Augmentation Water Supply Credit are as follows:

“A.  Step 1. By March 31* of each year, Colorado will calculate Colorado’s
total Allocation and Colorado’s Computed Beneficial Consumptive Use
(“CBCU”) for the previous accounting year using the procedures
described in the revised RRCA Accounting Procedures, but using
preliminary data where necessary.

B. Step 2. Colorado will determine the Projected Delivery, which shall be
the largest annual deficit or difference between Colorado’s total annual
Allocation and Colorado’s CBCU during the 10 accounting years
immediately preceding the subject accounting year; provided, however,
that accounting years in which Colorado’s total annual Allocation
exceeds Colorado’s CBCU shall not be used in determining the Projected
Delivery.

C. Step 3. The Colorado RRCA Member shall provide notice of the
Projected Delivery determination to the Kansas and Nebraska RRCA
Members by April 1 of each year.

D. Step 4. The Augmentation Water Supply Credit for the subject
accounting year shall be limited to the Projected Delivery plus 4,000
acre-feet, or 140% of the Projected Delivery, whichever is greater.”

Colo. Exh. C 15 (RRCA Resolution at 3-4).
The Slattery Report provides the following more detailed description of the process:

“Based on Colorado’s resolution [to the RRCA] and the delivery schedule
agreed to with Nebraska, the CCP will be operated as follows:

1. Accounting for deliveries will start January 1 of each year.

2, Colorado will begin deliveries on January | and will make the
minimum annual delivery of 4,000 acre-feet provided for in the
Colorado resolution during the months of January through March.

3 Colorado will calculate and provide notice of the Projected Delivery, as
defined in the Colorado resolution, to the Kansas and Nebraska RRCA
Members by April 1 as provided in the Colorado resolution. Unless
Colorado determines by April 1 that it will not be able to deliver any
remaining Projected Delivery in the months of October through
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December, Colorado shall stop deliveries at the end of March. If
Colorado anticipates that deliveries in the months of November and
December will not be sufficient for Compact compliance, Colorado will
maximize deliveries first in January, then scquentially in February,
March and April. Only if there is reason to believe that additional
deliveries in the months of October through December will not be
sufficient for Compact compliance will deliveries extend into the month
of May.

4. By September 1¥, Colorado will gather provisional hydrologic data for
the months of January through August of the year and will estimate the
amount of deliveries needed for Compact compliance for the remainder
of the year after accounting for the deliveries carlier in the year.
Colorado will then maximize any additional water deliveries first in the
month of December, then sequentially in November and October.”

Slattery Report at 8, emphasis added.

(Colorado does not provide further clarification of the difference between the
determination made under the fourth step described in the Slattery Report, and “Step 4™ as
described in the RRCA Resolution. Similarly, Colorado does not give further details regarding
the rationale for the delivery schedule Mr. Slattery indicates was “agreed to with Nebraska.”)

Colorado has determined that the CCP is needed in order for Colorado to meet its
Compact obligations in the reasonably foreseeable future. Colo. Exh. C 20 at 5 (Wolfe Report).
Absent a dramatic change in the hydrology of the basin in Colorado, the only way for Colorado
to achieve compliance for decades is to build the CCP. Slattery Report at 9. Even if Colorado
eliminated all beneficial consumptive uses in the basin, including all groundwater pumping,
Colorado would not be in compliance with the Compact for approximately 25 years. Id. at 8-9;
Figures 7-9.

B. Disputed Issues

The States appear to agree on many aspects of the CCP Proposal (Colo. Post-Trial Brief
at 17); however, Kansas has articulated eight disputed issues, as identified and addressed below.
The ecvaluation of each issue necessarily includes a determination as to whether the issue
presented, if found to be true, provides a reasonable basis upon which Kansas may elect to
withhold its approval of the CCP Proposal.

1. Whether the CCP Proposal meets the requirements of the FSS regarding use
of the Groundwater Model

Ultimate Findings and Conclusions
The CCP Proposal does not meet the requirements of the FSS because it does not propose

use of the Groundwater Model to calculate the amount of augmentation credit. Therefore, it is
not unreasonable for Kansas to withhold its consent to the CCP Proposal on this basis.
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Summary of Issue and Key Evidence

Colorado proposes using the Groundwater Model to determine net depletion from the
augmentation wells, but does not propose to use the Model to calculate the amount of
augmentation credit. Instead, Colorado intends to use a direct measurement of outflow from the
pipeline discharge into the North Fork of the Republican River. Kansas asserts the FSS requires
the Groundwater Model to be used in determining both net depletions from the augmentation

wells pursuant to Section I11.B.1.k, and the amount of augmentation credit pursuant to Section
V1.

There is no factual dispute regarding Colorado’s proposed use of the Model to determine
the net depletions. Colo. Exh. C 24 at 3; Tr. Vol. 2, p. 411, In. 1-2 (Book). The States strongly
disagree, however, as to whether the model should also be used to calculate the amount of
augmentation credit. Under Colorado’s proposed approach — using a stream gage measurement
rather than the model — Colorado would receive 100% credit for the amount of flow discharged
from the pipeline into the North Fork. If the Model is used as Kansas proposes, Colorado will
receive less credit for the augmentation water, with an expected reduction of 10% to 20%, or
more, depending on seasonal timing of CCP deliveries. Tr. Vol. 1, p. 181, In. 17 —p. 183, In. 3
(Schretider); Colo. Exh. C 19 at 8-9 (Schreiider Report).

Colorado contends that use of the Model would be incorrect and inconsistent with the
way other surface water is accounted for in the RRCA Accounting Procedures; that adding
augmentation water to the Model would effectively move Colorado’s Compact accounting point
from the Colorado-Nebraska State Line to Swanson Reservoir — thereby causing Colorado to pay
the price of transit losses; that the existence of “negative credits” or “negative pumping impacts™
does not require the augmentation water to be added to the Model; and that use of the Model
could result in double accounting losses to Colorado and a windfall to Kansas. Colo. Post-Trial
Brief at 17-26.

Kansas fundamentally asserts that the FSS requires the calculation of augmentation credit
to be done by using the Model, and the CCP Proposal must be rejected because it fails to use the
Model. Kansas also maintains there are good reasons for using the Model: that the origin of the
augmentation water distinguishes it from other surface water that might be in the stream system
and creates the foundation for using the Model instead of direct measurement from the pipe; that
because of negative pumping impacts, Colorado will receive an undue benefit over time as a
result of the CCP operation, to the detriment of Kansas® interests; and that failure to use the
model will result in a decrease in the Virgin Water Supply (“VWS”) in the mainstem of the
Republican River, causing a reduction in the amount of water available under Kansas’
Allocation. Kan. Post-Trial Brief at 15-18.

The differences of opinion expressed at trial and in the written reports in support of the
States’ respective positions resulted in a classic battle of the experts.

Colorado presented evidence demonstrating reasonable and practical reasons for using
the stream gage measurement as the basis for determining the amount of augmentation credit.
Dr. Schretider, an expert on mathematic modeling in general, as well as on the specifics for the
RRCA Groundwater Model, stated an unequivocal opinion that outflow from the CCP to the
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North Fork of the Republican River above the stream flow gage at the Colorado-Nebraska state
line should not be represented in the Model. Colo. Exh. C 19 at 4 (Schretider Report). As the
basis for his opinion, Dr. Schrelider explained that the Model is appropriately used to determine
amounts that cannot be specifically measured, such as stream depletions from well pumping.
The Model was developed for this purpose and provides reasonable estimates of such depletions
for Compact accounting. /d. Dr. Schretider and James Slattery, an engineering consultant, both
testified that water discharged into or diverted from surface strecams that can be actually
measured is accounted for in the RRCA Accounting Procedures for surface water and that it
would be wrong and inconsistent with the way other surface water is handled to include the CCP
water in the Model. Tr. Vol. 1, p. 148, In. 15 —p. 149, In. 13 (Schreiider); Tr. Vol. 2, p. 450, In.
23 — p. 452, In. 16 (Slattery). Mr. Slattery testified that there are circumstances in which it
would be appropriate to use the Model to calculate the augmentation credit for water delivered
from Compact Compliance Wells; but such circumstances are limited to those similar to
Nebraska’s Imported Water Supply Credit and are not applicable to Colorado’s proposed
augmentation plan. Tr. Vol. 2, p. 451, In. 3 — p. 452, In. 16 (Slattery), Colo. Exh. C 24 at 4
(Slattery Rebuttal Report).

Mr. Slattery also stated that the effect of including the CCP water in the Model would be
to charge Colorado with the transit loss to move water from Colorado’s current point of
compliance accounting — a stream gage just above the state line — to a point 50 miles downstream
at Swanson Reservoir. Tr. Vol. 2, p. 464, In. 22 — p. 465, In. 22 (Slattery). Colo. Exh. C 24 at 5
(Slattery Rebuttal Report). Dr. Schrelider also addressed this issue, stating that Kansas is
essentially asking that the model be used to determine transit losses, which would then be
deducted from the amount of credit given for the augmentation water. In his report, Dr.
Schreiider states, “In no instance is the RRCA Groundwater Model used to calculate transit
losses on surface water as proposed by Kansas and, in my opinion, it would not be appropriate to
use the model for that purpose and would be inconsistent with the way other surface water is
accounted for in the RRCA Accounting Procedures.” Colo. Exh. C 22 at 7 (Schreiider Rebuttal
Report).

Kansas presented expert testimony and reports concluding that the Groundwater Model
can and should be used to compute augmentation credit for the CCP Plan. A primary concern to
Kansas is that the “negative pumping impacts™ associated with the CCP Proposal will result in an
undue benefit to Colorado to the detriment of Kansas if the Model is not used.

Kansas” modeling expert, Steven P. Larson, stated that negative pumping impacts are, in
effect, negative stream depletions caused by pumping. C. Kan. Exh. 4 at 4 (Larson Report).
This effect occurs in losing stream reaches, such as the reach between the Colorado-Nebraska
state line and Swanson Reservoir. /d. Mr. Larson cxplained that under the accounting
procedures in the FSS, Colorado receives a reduction, or offset for such negative impacts in the
losing reach against the overall determination of stream base flow depletions caused by pumping.
Id. at 4-5. Kansas contends Colorado wants to receive full credit for augmentation water
delivered at the state line and, at the same time, receive increases in offsets to stream base flow
depletion below the state line that will be the result of the continuation of irrigation pumping that
the augmentation water is intended to address. /d. He states that the Kansas approach treats the
overall accounting of Colorado’s actions in a more balanced manner that is straightforward and
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casy to apply, and consistent with the requirement of the FSS that augmentation credit be
determined by using the Groundwater Model. /d. at 6.

In summary, Colorado’s experts conclude that use of the Groundwater Model to
determine augmentation credit is inappropriate and would result in a double accounting that
would be unfair to Colorado and result in an added benefit to Kansas. Kansas™ experts conclude
that failure to use the Groundwater Model would result in a double benefit to Colorado as a
result of giving 100% credit for pipeline discharges and providing increased offsets over time
due to increases in negative pumping impacts.

Analysis and Recommendations

Regardless of whether there is a right or wrong answer on this highly disputed fact
question, the legal question remains as to whether the FSS permits Colorado’s proposed
approach under any circumstances. The FSS appears to establish two separate requirements for
use of the Model in connection with a proposed augmentation plan. First, Section II1.B.1.K
states the Model must be used to determine the net depletion from the wells used in an
augmentation plan. Second, Section IV.H of the FSS requires that “augmentation credit, as
further described in Subsection II.B.1.k, shall be calculated in accordance with the RRCA
Accounting Procedures and by using the RRCA Groundwater Model.” The CCP Proposal
clearly does not use the Model for determining augmentation credit.

The issue of compliance with Section IV.H was raised squarely in the record by Kansas.
However, Colorado did not directly respond in its rebuttal reports, expert testimony or in post-
trial briefing. Neither Kansas nor Colorado submitted evidence into the record to explain the
original intent of the provision in question or to shed light on how it should be interpreted in the
present case. Colorado argues only that use of the Model is not appropriate for determining the
amount of augmentation credit in connection with this particular proposal that relies on a direct
and measurable discharge from the pipeline. Accordingly, the door is wide open for Kansas to
deny its approval to the Colorado Proposal.

Absent the express requirement of the FSS, the States would be confronted with the
underlying policy and factual determination as to whether the Model offers the most useful tool
for computing augmentation credit for the pipeline concept. The answer to that question is
probably not. The expert evidence provided by Colorado is convincing in demonstrating that
discharge from the pipeline to the North Fork can and should be measured, rather than modeled.
However, this determination alone does not fully address the issue of how much augmentation
credit should be awarded for the measured delivery. That issue, in turn, triggers factual and
policy concerns. The expert evidence provided by Kansas demonstrates use of the pipeline will
result in an increase in negative pumping impacts, and thereby provide a long-term additional
benefit to Colorado to the detriment of Kansas. Kansas raises a related issue regarding the
treatment of transit losses between the point of discharge and Swanson Reservoir for purposes of
determining augmentation credit. It is reasonable for Kansas to insist that such impacts be
considered in calculating the amount of augmentation credit, whether by use of the Model, or
through some other approach agreed to by the States and incorporated into the FSS through
stipulated agreement.
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For example, the States could agree to use measured discharge data for the purposes of
determining the raw quantity of pipeline deliveries, but elect to apply additional factors in
computing the amount of augmentation credit associated with the delivery. One such option may
be to agree upon an automatic reduction of the raw quantity amount to offset the asserted
negative pumping impacts and reflect a policy cost for implementing the pipeline as a method of
mitigating the effects of other groundwater pumping by Colorado. A 10% reduction is
recommended as a reasonable reflection of the potential impact based on seasonal deliveries, but
an amount likely to be within the range of reasonable economic cost to Colorado.

Alternatively, Colorado could amend the CCP Proposal to include a method for utilizing
the model to determine augmentation credit, and resubmit the proposal for approval by the
RRCA.

In its present form, the CCP Proposal does not meet the requirement of Section 1V.H.
Therefore, it is not unreasonable for Kansas to withhold its consent to the Proposal.

2. Whether the CCP Proposal would allow Colorado to replace South Fork
overuse with augmentation flow delivered to the North Fork.

Ultimate Findings and Conclusions

The CCP Proposal is not intended to allow Colorado to replace South Fork overuse with
augmentation flow delivered to the North Fork for purposes of determining Compact compliance
with sub-basin allocations; however, the intention should be more clearly reflected in the
Proposal and related modifications to the RRCA Accounting Procedures. The CCP Proposal
would allow for use of North Fork augmentation in computing Colorado’s statewide compliance;
however, Kansas raises a legitimate policy question as to whether an augmentation plan may be
used to artificially create a surplus in one sub-basin in order to meet the statewide compliance
test. Therefore, it was not unreasonable for Kansas to withhold its consent to the CCP Proposal
on this basis.

Summary of Issue and Key Evidence

Kansas raises two objections with respect to the potential impacts of the CCP Proposal on
South Fork compliance. First, Kansas asserts that the Proposal unreasonably allows Colorado to
offset overuse on the South Fork with augmentation flow supplied only to the North Fork. C.
Kan. Exh. 2 at 10 (Barfield Report); Tr. Vol.2, p. 471, In. 25 — p. 472, In. 7 (Barfield). Second,
Kansas argues Colorado’s pipeline plan, if approved, would allow it to achieve statewide
compliance through crediting and not as a result of reducing its beneficial consumptive use.
Kan. Post-Trial Brief at 19-20. Kansas explains that even if augmentation credit is limited to the
North Fork basin for purposes of determining compliance with the sub-basin impairment test, the
CCP Proposal will allow Colorado to offset overuse in the South Fork with excess water
delivered into the North Fork sub-basin for purposes of demonstrating statewide compliance.
This, in turn, would give Colorado access to un-allocated water in the South Fork sub-basin to
which it would not otherwise be entitled in the absence of the augmentation effort. /d. at 21.
According to Kansas, this approach offers too much flexibility to Colorado, allowing Colorado
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to “dry up™ the South Fork to the detriment of the citizens of Kansas. /d. at 20, citing C. Kan.
Exh. 2 at 11 (Barfield Report).

The objections relate to two separate tests, or requirements, of the FSS. The “sub-basin
non-impairment test” and the “statewide test.” The sub-basin non-impairment test addresses
compliance with each State’s Allocation in cach sub-basin of the Republic River system. Table
4A of the RRCA Accounting Procedures and Reporting Requirements provides a summary of
the 5-year running averages of the Colorado Sub-Basin Allocations, the Unallocated Supply, and
credits from Imported Water Supply, as provided under the FSS, to determine the total water
supply available, then subtracts the Colorado Computed Beneficial Consumptive Use (“CBCU™)
from the total available supply for each Sub-basin. The result demonstrates whether Colorado
water use in any given year, and on the five-year rolling average, is within the specified
Allocation for each sub-basin. The CCP Proposal includes proposed changes to the table to
include the “Augmentation Water Supply” in determining total available water supply. Colo.
Exh. C 20 at 8 (Wolfe Report). The statewide test is demonstrated in Tables 3A (Five-Year) and
SA (Water-Short Year). These tables calculate overall statewide compliance without
differentiating sub-basin deliveries. /d.

Kansas raises the concern that CCP water will be delivered to the North Fork of the
Republican River but will be “credited” against stream depletions in the South Fork for the
purpose of the sub-basin non-impairment requirement; however, Colorado maintains this is not
intended and would not be the case under the CCP Proposal. Id. By its proposed changes to
Table 4A, Colorado explains that the augmentation water would be placed in the “cell”
designated for the North Fork sub-basin. /d.; Tr. Vol. 1, p. 207, In. 8-16 (Wolfe).

Regarding the statewide test, Colorado responds that CCP deliveries can and should be
considered in determining statewide compliance, because the assessment of statewide
compliance does not differentiate individual sub-basins and specifically contemplates that
overuse in one sub-basin may be offset by underuse in another. Colo. Exh. C 20 at 8-10 (Wolfe
Report). Additionally, Colorado asserts the CCP deliveries will be less than the North Fork
stream depletions — at least for a period of about the next 30 years. Colo. Exh. C 14 (Slattery
Report) at 20 and Figure 5; Tr. Vol 1, p. 249, In. 3-14 (Wolfe).

Kansas acknowledges the FSS permits any State that is currently in statewide compliance
some flexibility with respect to consumption in the various sub-basins, but argues Colorado is
not now in statewide compliance and seeks to artificially alter the statewide test, thereby gaining
access to the flexibility afforded only to compliant states. Kan. Post-Trial Brief at 22.

Analysis and Recommendations

The FSS allows use of un-allocated supply within a sub-basin so long as the use does not
“cause the State using such water to exceed its total statewide Allocation™ (along with other
factors). FSS Section IV.B.3. The States generally agree that this provision allows a State
access to the unallocated water in one sub-basin so long as the state under-uses its allocation in
another basin such that the state does not exceed its total statewide Allocation. Here, Colorado is
exceeding its statewide Allocation on a regular basis in both the North Fork and South Fork (and
under the statewide test), but the proposed augmentation plan will provide flow benefits only in
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the North Fork system. Colorado agrees that sub-basin credit should be given only in the North
Fork sub-basin but asserts that if it then does not exceed the statewide Allocation, it would be
entitled to not only continue its overuse in the South Fork sub-basin, but to also use the un-
allocated flow that is physically available in that sub-basin. Kansas argues this will result in
harm to Kansas by creating an incentive for Colorado to “over-deliver” pipeline water into the
North Fork sub-basin in order to build a surplus, and a disincentive for Colorado to implement
separate compliance measures in the South Fork sub-basin.

Indeed, nothing scems to prohibit this situation from occurring in the future, if the
augmentation plan is approved as Colorado proposes. Although the CCP Proposal includes
provisions for minimum and maximum deliveries, the Resolution does clearly provide for
“banking” of groundwater in accordance with Colorado rules and regulations (see Colo. Exh. C
15 (RRCA Resolution at 3)) and it is unclear whether the proposed methods for making
minimum and maximum annual deliveries and related “catch up™ provisions will be sufficient to
prevent the type of surplus over time that Kansas fears.

The arguments presented by Kansas are not unreasonable. The FSS does not give clear
guidance as to whether an augmentation plan may be used to artificially create a surplus in one
sub-basin in order to meet the statewide compliance test. Although Colorado’s interpretation of
the flexibility provided under the FSS may also be reasonable, the disputed understanding of the
FSS suggests the need for further negotiation within the RRCA process. No evidence was
presented at the trial to indicate whether or to what extent these specific policy considerations
have previously been addressed by the RRCA Members or in related prior negotiations.

At a minimum, as presented for Arbitration, the CCP Proposal does not clearly describe
the specific limitation Colorado acknowledges is intended with respect to providing sub-basin
credit only in the North Fork. Therefore, the Proposal should be clarified. While some amount
of flexibility is necessary and desirable for CCP operations, the current plan leaves key questions
unanswered with respect to the potential for developing a surplus, over time. These concerns
could be addressed by modifying the Proposal to include a limit on the amount of augmentation
credit applied to the North Fork. Specifically, the amount of augmentation credit approved for
the North Fork, and subsequently applied to the determination of statewide compliance, should
be reasonably tied to the amount of estimated overuse in the North Fork. The plan should not
allow Colorado to substantially over-replace depletions in the North Fork when to do so will set
the stage for Colorado’s use of the un-allocated portion of the South Fork flows without first
coming into compliance in the South Fork.

3. Whether Additional Operational Limits are Needed.

Ultimate Findings and Conclusions

Additional operational limits and details are needed in the CCP Proposal to adequately
incorporate Colorado’s stated intentions for dealing with minimum and maximum annual

deliveries. Without such changes, the CCP Proposal does not reflect changes resulting from the
Stipulated Agreement entered into between Colorado and Nebraska.
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Summary of Issue and Key Evidence

The CCP Proposal submitted to the RRCA in August, 2009, is comprised of several
documents: a “Resolution™ dated August 12, 2009, an “Application for Approval of an
Augmentation Plan and Related Accounting Procedures™ dated March 2008; “Proposed Changes
to the Accounting Procedures and Reporting Requirements™ dated January 26, 2009, a listing of
“Rights to Designated Groundwater”(Exhibit 3), and a table of “Hypothetical Calculations of the
Projected Delivery and the Limit on Augmentation Water Supply” (Exhibit 4), dated August 5,
2009. Colo. Exh. C 15 (CCP Proposal). Additional details and explanation of the proposed
operations were provided at trial by the written reports and testimony of Mr. Slattery and Mr.
Wolfe. See, Section V. A., supra.

As described in the CCP Proposal, the pipeline will be initially capable of delivering up
to 15,000 acre-feet per year, but can be increased to 25,000 acre-feet in the future if additional
wells are connected to the system as further described in the Slattery Report and the proposal
submitted to the RRCA. Slattery Report at 4; Colo. Exh. C 15. The proposed RRCA Resolution
specifies a minimum annual delivery of 4,000 acre feet. Colo. Exh. C 15 (RRCA Resolution at
3). The maximum annual delivery, or Augmentation Water Supply (“AWS™) Credit, is based on
a more complicated formula that begins with determination of the annual “Projected Delivery.”
Id. The term Projected Delivery is defined as:

“...the largest annual deficit or difference between Colorado’s total annual
Allocation and Colorado’s CBCU during the 10 accounting years immediately
preceding the subject accounting year; provided, however, that accounting years
in which Colorado’s total annual Allocation exceeds Colorado’s CBCU shall not
be used in determining the Projected Delivery.”

Id. at 3.

The maximum AWS for the subject accounting year is the Projected Delivery plus 4,000 acre-
feet, or 140% of the Projected Delivery, whichever is greater. Colo. Exh. C 15 (RRCA
Resolution at 4).

Kansas asserts additional “operational limitations™ are needed to ensure that the
augmentation plan fully incorporates and reflects the stated intentions for dealing with minimum
and maximum annual deliveries under the CCP, and to ensure that such operations adequately
protect Kansas’ interests. Kan. Post-Trial Brief at at 23-25. Kansas also argues that it is difficult
to determine exactly what constitutes the “plan” because specific operating provisions are
embodied in several different documents, and because Colorado has added details and made
changes to the plan since it was originally submitted to the RRCA that have not been adequately
and appropriately incorporated into the proposal in order to be made binding. C. Kan. Exh. 6 at
8-12 (Book Report); C. Kan. Exh. 2 at 1-2 (Barfield Report).

Kansas™ primary concern regarding operational limits relates to the maximum amount of
water that could be delivered through the pipeline in any given year. Similar to the arguments
raised in connection with the South Fork sub-basin compliance issue (see Section V.B.2 (Issue
2), supra), Kansas asserts the proposed maximum annual delivery amount is too high and not
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adequately tied to the actual need for compliance within the North Fork sub-basin. C. Kan. Exh.
6 at 6-8 (Book Report). Kansas argues that further limits are needed in order to avoid a situation
where Colorado might substantially “over-deliver” water during a relatively wet year in order to
minimize its obligations in dry or drought years. /d. at 8.

Colorado explains that the proposed maximum AWS was intended to address the concern
regarding substantial over- or under-deliveries. Colo. Exh C 20 at 8-9 (Wolfe Report).
However, Kansas counters that the maximum delivery under Colorado’s proposal could be as
high as 20,300 acre-feet per year, well in excess of Colorado’s average statewide compliance
deficiency of approximately 10,500 acre-feet per year. C. Kan. Exh. 6 at 4, 7 (Book Report).
The report also identifies other apparent discrepancies between Colorado’s average compliance
deficiencies and the amount of water that could be delivered through the CCP system. /d. at 6-7.
For example, Mr. Book states that the pipeline delivery amounts shown in Figure 5 of Mr.
Slattery’s report comparing the projected amount of augmentation pumping with projected
groundwater depletions are significantly less than the amounts requested under the CCP
Proposal. /d. at 6. Although the figure shows pumping will not exceed the amount of projected
stream depletions/non-compliance in the North Fork sub-basin, the proposed Projected Delivery
determination is based on Colorado’s statewide deficit. /d. at 6-7.

Analysis and Recommendations

From a purely procedural and administrative standpoint, the CCP Proposal, as presented
to the RRCA for approval, does not include the same level of operational details included in the
Slattery Report. It is also not clear whether the detailed steps described in the Slattery report are
fully consistent with the more general steps described in the RRCA. For example, Step 4 in the
Slattery report describes a process for determining the amount of water needed for “Compact
compliance” that is different from the determination of water for the Projected Delivery under
Step 2 of the RRCA Resolution, and the determination of Augmentation Water Supply Credit
under Step 4 of the Resolution. It is clear from the record that the additional details described by
Mr. Slattery are tied to specific operating provisions included in the Stipulation negotiated and
agreed to by Colorado and Nebraska after the CCP Proposal was first rejected by the RRCA, and
presumably after commencement of the Arbitration process. At a minimum, these highly
specific additional operational details should be integrated into a single, unified CCP Proposal.
Without these changes, there is no clear “augmentation plan” under consideration.

Further clarification is also needed regarding substantive standards and operational limits,
in response to the questions presented by Kansas. Generally, the concerns Kansas has expressed
relating to operational limits for maximum annual deliveries are similar to those raised in Issue 2,
above, relating to the amount and location of augmentation credit associated with pipeline
deliveries. Kansas raises reasonable objections as to the use of a Projected Delivery based on a
10-year period of record, rather than on projected overuse within the system of five-year rolling
averages (or two-year drought periods). Although Colorado provides a practical explanation for
its proposed approach, there is nothing that indicates a compelling reason to use the 10-year
projection period in the face of objections by an RRCA member.

It is not clear from the record whether and to what extent the States may have alrcady
attempted to reach agreement on this issue. Even assuming the States have previously
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considered and exhausted their ability to reach agreement, it is unlikely the U.S. Supreme Court
would assert its original jurisdiction to compel acceptance of the CCP in its current form over the
objections of Kansas. As previously discussed in the Arbitrator’s Joint Decision on Legal Issues,
the Court has expressed only a limited willingness to compel changes in a Compact or related
decree when the affected States cannot otherwise agree. See, Joint Decision on Legal Issues, at
4-6. Regardless of whether the States elect to engage in or successfully complete further
negotiations, the CCP Proposal in its current form is deficient because it does not adequately
incorporate all of the operation details and limits Colorado described and relied upon at the trial.
As a result, it is not unreasonable for Kansas to withhold its approval of the proposal. Use of a
five-year period of record for determining the Project Delivery is therefore recommended to
promote agreement.

4. Whether temporal limits are needed in the CCP Proposal.
Ultimate Findings and Conclusions

The CCP Proposal should be amended to include temporal limits. Although such limits
are not specifically required under the FSS, the unique nature of the CCP Proposal as the first
augmentation plan considered by the RRCA, and the complexity of operational questions raised
support the need for time limits and periodic review.

Summary of Issue and Key Evidence

Colorado secks approval of the CCP Proposal as a permanent plan for Compact
compliance into the future. Kansas argues the proposal should have “temporal limits™ to provide
for periodic review of the augmentation plan or time limits on the term of operation. C. Kan.
Exh. 2 at 12 (Barfield Report).

Kansas asserts such limits are needed because of its concern for potential long-term
impacts of the plan on the Ogallala aquifer. Kansas contends the aquifer is not capable of
sustaining the plan at current rates of water level declines. Tr. Vol. 2, p. 274, In.16 — p. 275, 1In. 3
(Barfield); C. Kan. Exh. 2 at 12 (Barfield Report). Mr. Larson stated the aquifer in this area
would be exhausted in about 150 years. C. Kan. Exh. 4 at 7 (Larson Report). Kansas also
asserts that time limits are appropriate given the RRCA’s lack of experience with any previous
augmentation plan, and the potential for conditions in the basin to change. C. Kan. Exh. 2 at 12
(Barfield Report). Kansas suggests a 20-year period for periodic review, based on the term of
surface water leases and loans Colorado has obtained in connection with the CCP Proposal. /1d.

Colorado responds that the aquifer is capable of providing augmentation water
indefinitely due to the characteristics of the aquifer as well as changes in water use practices
expected to occur over time. Colo. Exh. C 24 at 9-11 (Slattery Rebuttal Report). Colorado also
states that it is relying on the CCP as a permanent, long-term solution to assist it in coming into
Compact compliance. /d. at 10. The state and RRWCD will expend over $70 million to
purchase groundwater rights, acquire easements, and construct the CCP project; and a period of
20 years is needed to repay the loans. Id. at 10-11. Mr. Slattery further states that Colorado and
the RRWCD WAE are entitled to certainty in making such large financial expenditures and
responds that if the RRCA conducts a periodic review of the augmentation plan, Colorado should
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not have to file a new application and the burden should be on the other States to demonstrate the
need for any change to the plan. /d.

Analysis and Recommendations

Kansas and Colorado appear to be in agreement that Ogallala aquifer should be capable
of providing a reliable water supply for the augmentation plan for at least the next 150 years;
however, the current Proposal has no time limit whatsoever. Additionally, Kansas™ arguments
regarding the RRCA’s lack of experience with augmentation plans in general, and the potential
for other conditions in the basin to change over time that may affect this particular proposal, are
persuasive to support a finding that some type of time limit or periodic review process should be
included.

It is equally reasonable for Colorado to request an approval period sufficient to allow for
amortization of the initial project costs and to provide for continuation of the augmentation
program in the absence of evidence showing the plan is not sustainable. Colorado has already
invested substantial funds in developing the proposal and acquiring the water rights and
easements necessary for implementation. These actions and expenditures were reasonable in
light of the fact that the FSS clearly contemplates the use of augmentation plans as a mechanism
for achieving Compact compliance, and in reliance on the duty of good faith and fair dealing by
the States in administering the FSS. Accordingly, initial approval of the CCP Proposal should be
for a time period sufficient to allow Colorado to repay its anticipated debt. The evidence at trial
indicates an initial approval for period of 20 years is appropriate for this purpose. The plan
should include provisions for on-going periodic review with assurances that the pipeline project
may continue in operation unless there is a substantial change in basin conditions demonstrating
the augmentation plan is not sustainable.

5. Whether the changes proposed for the RRCA Accounting Procedures in the

CCP Proposal are complete.

Ultimate Findings and Conclusions

The specific changes Colorado proposes to the RRCA Accounting Procedures are
complete for purposes of implementing the CCP Plan as currently proposed; however, further
changes would be needed to incorporate and address recommended changes in order to allow for
final approval.

Summary of Issue and Key Evidence

The CCP Proposal submitted by Colorado to the RRCA included specific proposed
changes to the RRCA Accounting Procedures. Colo. Exh. C 15 (RRCA Resolution and
“Proposed Changes to the Accounting Procedures and Reporting Requirements™ dated January
26, 2009).

Kansas questions whether the changes are complete and adequate to fully implement the
proposed plan. Kan. Post-Trial Brief at 26-27. Kansas asserts the States have not conducted a
detailed review of the proposed changes to Accounting Procedures. C. Kan. Exh. 2 at 12
(Barfield Report). The Barfied Report states there is a need for significant additional work in
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identifying detailed changes to the Accounting Procedures that would be needed to implement
the proposed plan. /d. Kansas asks that accounting terms and other changes be specific and
limited to the provisions of the augmentation plan set forth in the CCP Proposal alone, and not
reach beyond it to describe more generic provisions that could be applicable to other plans in the
future. Id. at 13. For example, Kansas argues the proposed definition for the term “augmentation
water supply” or “AWS” should be more specific to reflect the way it is used in the CCP
Proposal, such as “Colorado North Fork augmentation water supply.” /d. Other examples listed
by Kansas include: more details regarding how the Groundwater Model must be run to
implement the proposal; details on how limits on deliveries for augmentation credit will be
determined and documented; and an additional table in the Accounting Procedures to address the
augmentation water. Id.

Colorado argues that the States have had adequate time to review proposed changes in the
Accounting Procedures since the CCP application was first submitted in 2008. Colo. Exh. C 24
at 12 (Slattery Rebuttal Report). With regard to other specific changes suggested by Kansas,
Colorado responds that it would not necessarily be opposed to the changes, but questions
whether they are necessary in light of the provisions that are currently proposed for the
Accounting Procedures. /d. at 12-13. Finally, Colorado responds that Kansas has not proposed
specific changes to the RRCA Accounting Procedures and the points of disagreement raised by
Kansas address more general concerns about whether Kansas will approve the CCP project in
any form. /d. at 13.

Analysis and Recommendations

The record shows that Colorado provided notice of specific proposed changes to the
RRCA Accounting Procedures in the application submitted in March 2008, and revised
Resolution submitted in August, 2009. Kansas has had ample time to review the sufficiency of
those specific changes, but has not identified specific further changes would be needed to the
Accounting Procedures to implement the CCP plan, as proposed by Colorado. In this regard, the
objection by Kansas lacks merit.

However, the findings and conclusions reached in connection with other issues in the
arbitration indicate that the plan, as proposed, cannot be recommended for approval. If the states
are able to reach agreement on a modified plan, the RRCA Accounting Procedures will need to
be reviewed to assure consistency with a revised proposal and to make any changes needed to
accommodate the final terms of the plan.

6. Whether Colorado’s proposed “catch up” provisions are unreasonable.
Ultimate Findings and Conclusions

The proposed “catch up™ provisions offer a reasonable mechanism to implement the CCP
Proposal as envisioned by Colorado. However, the objections raised by Kansas are equally
reasonable when the “catch up” plan is considered in the context of the CCP Proposal’s overall
approach for determining minimum and maximum deliveries and providing for “catch up” as
needed. Accordingly, it is not unreasonable for Kansas to withhold approval of the Proposal on
this basis.
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Summary of Issue and Key Evidence

Colorado’s proposed augmentation plan includes a process for estimating augmentation
requirements for purposes of scheduling pipeline deliveries throughout the year. See, Sections
V.A, and V.B.3, supra. The plan includes procedures for making adjustments during the
calendar year of delivery in reaction to precipitation events, and for making “catch-up™ deliveries
in the following year, if needed, to ensure Compact compliance on a five-year running average.
Colo. Exh. C 20, at 8-9 (Wolfe Report). According to Mr. Wolfe, these provisions were added to
the CCP Proposal submitted in August, 2009 in response to concerns previously expressed by
Kansas and Nebraska that Colorado would over-deliver water in one year and deliver little or no
water in succeeding years in the five-year running average used for Compact accounting. /d. at 8.
The concepts of a minimum delivery and a maximum limit on AWS credit were designed to limit
Colorado’s ability to “pre-load” augmentation water by delivering a large amount in one year
and then little or none in subsequent years in the five-year running average, but to still allow
Colorado to “catch-up™ in it deliveries when necessary to comply with Compact Allocations
based on the variance in Virgin Water Supply and CBCU. /d. at 9.

Colorado points to Exhibit 4 of the CCP Proposal as an illustration of how it will operate
the pipeline to try to make deliveries as close as possible to the needed amount in any given year.
Mr. Wolfe explains that because basin hydrology is dominated by precipitation events rather than
snowmelt, Colorado must react to hydrologic changes during the calendar year rather than after
the calendar year. Since the RRCA accounting is done almost a year after the fact, Colorado
must forecast basin needs each year to estimate the amount of deliveries required. /d. at 10.

Kansas asserts the “catch-up™ provision has not been the subject of any sustained
discussion among the States prior to the arbitration. Tr. Vol. 2., p. 276, In. 6 — p. 277, In. 3
(Barfield); C. Kan. Exh. 2 at 13 (Barfield Report). Mr. Barfield also stated that Colorado did not
include sufficient details regarding the “catch-up” process in the Colorado Resolution presented
to the RRCA, and that such provisions must be clearly articulated in the augmentation plan and
related documents. /d. Additionally, Kansas argues that the need for a “catch-up™ provision
does not justify the permanent upper limit proposed by Colorado based on a 10-year period of
accounting multiplied by 140% in light of the five-year period used for Compact accounting
under the FSS. Kan. Post-Trial Brief at 27.

Colorado responds that the reason the “catch-up™ provision was not previously the
subject of sustained discussion is that Kansas did not raise this concern prior to the arbitration
process. Instead, Kansas raised more specific issues relating to the concern that Colorado would
over-deliver water in wet years and then under-deliver in dry years, to which Colorado
responded in preparing a revised proposal for RRCA consideration. Tr. Vol. 1, p. 216, In. 21-25
(Wolfe); Colo. Exh. C 24 at 14 (Slattery Rebuttal Report).

Analysis and Recommendations

Once again, in terms of compliance with the FSS and general Compact obligations, there
is nothing inherently wrong with the methodology Colorado has developed for determining
projected deliveries and for making subsequent adjustments in the following year to reflect its
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actual compliance obligations. Nevertheless, Kansas disagrees with the proposed methodology,
and the objection does not rise to the level of bad faith.

The essence of Kansas™ objection to the so-called “catch up™ provisions is its underlying
concern about the potential for under- or over-deliveries under the augmentation plan. To help
better manage deliveries and minimize the need to “catch up”™ Kansas contends the projected
delivery should be based on a five-year period, rather than on ten years. This is a reasonable
proposal in light of the five-year rolling averages typically used for determining Compact
compliance and consistent with the analysis and recommendations provided in addressing Issue
3, above. Ultimately, the “catch-up™ process cannot be divorced from the concepts of minimum
and maximum deliveries and the determination of augmentation credit that are addressed in Issue
3, and therefore the same recommendations will apply.

At a minimum, the CCP Proposal is deficient in its current form because it does not
adequately incorporate all of the operational details and limits Colorado described and relied
upon at the trial — including the “catch-up™ provision — into a single, integrated, CCP Proposal.

7 Whether it is unreasonable for Colorado to propose an expansion of its
augmentation plan without a requirement of further RRCA approval.

Ultimate Findings and Conclusions

The process Colorado proposes for authorizing possible future expansion of the pipeline
is not unreasonable and does include provisions for RRCA approval. Therefore, this objection
lacks merit.

Summary of Issue and Key Evidence

Paragraph 6 of the Colorado Resolution provides that Colorado may acquire additional
groundwater rights to be pumped through the CCP wells upon the terms and conditions of the
resolution; however, it further requires Colorado to provide 60 days advance notice to the other
RRCA members of its intent to do so. Colo. Exh. C 15 (RRCA Resolution at 4). Upon objection
from any member, the notice will be treated as an application for approval of a new
augmentation plan. Id.; Colo. Exh. C 24 at 15 (Slattery Rebuttal Report).

Kansas asserts this provision of the CCP is unreasonable, arguing that Colorado should
be required to seek approval of a new augmentation plan application before proceeding with any
expansion. Kan. Post-Trial Brief at 28.

Analysis and Recommendations

The approach proposed by Colorado offers essentially the same procedural safeguard that

Kansas asserts is lacking. Therefore, the objection by Kansas lacks merit and is not reasonable.
The Colorado plan is sufficient in this regard and no further changes are needed.
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8. Whether the refusal by Colorado and Nebraska to disclose the terms of a
separate stipulated agreement is unreasonable and requires that the CCP be

rejected.
Ultimate Findings and Conclusions

The refusal by Colorado and Nebraska to disclose the terms of their stipulated agreement
does not mandate that the CCP Proposal be rejected. In the absence of a motion to compel
production of the documents, it is not necessary to deal directly with this issue in the Arbitration
proceedings.

Summary of Issue and Key Evidence

Kansas raises the legal argument that Colorado should not be granted the relief it seeks in
this arbitration proceeding when it has refused to divulge information that Kansas deems
necessary to a full evaluation of the CCP Plan; specifically, a copy of the Stipulation entered into
between the States of Nebraska and Colorado that resulted in Nebraska withdrawing its previous
opposition to the CCP proposal and stating its willingness to support the plan. Kan. Post-Trial
Brief at 28-30; C. Kan. Exh. 7 (Letter from Colo. Asst. Atty. Gen. Peter Ampe, dated July 7,
2010); Tr. Vol 3, p. 568, In. 15-25 — p. 569, In. 1 (Schneider).

Kansas speculates the Stipulation is likely to contain information relevant to the
determination of reasonableness, suggesting it may contain concessions Colorado made to
Nebraska in order to obtain Nebraska’s acquiescence in the CCP. Kansas argues the CCP should
be rejected until Colorado removes the alleged taint from its proposal by divulging the complete
agreement with Nebraska.

Colorado did not directly respond to the issue raised by Kansas during the trial or in its
closing argument; however, the record does include a copy of the letter Colorado provided to
Kansas stating the basis for its refusal to disclose the documents. C. Kan. Exh. 7. Colorado
asserts the Attorney/Client Privilege, Attorney Work Product Privilege and Joint Defense
Privilege as the bases for its decision.

The parties did not otherwise brief the legal issue of whether the Stipulation may be
legitimately withheld in the proceedings, and no motion was made to compel production of the
documents.

Analysis and Recommendations

It is not necessary to deal directly with this issue because other findings and conclusions
support a decision not to grant Colorado its requested relief regarding recommendation of the
CCP Proposal. Because of the limited briefing and lack of a motion to compel, the Arbitrator
makes no further findings and offers no further recommendations on this issue.

VI. Conclusion

The CCP Proposal, in general, provides a reasonable and necessary approach for meeting
Colorado’s Compact obligations. With changes as recommended herein, the revised CCP
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Proposal should be approved. However, the facts presented in this Arbitration proceeding do not
support a conclusion that Kansas has acted in bad faith or has breached a duty of fair dealing in
questioning and challenging key aspects of the proposed augmentation plan. To be sure there is
a risk that, at some point in the future, continuing objections by Kansas may suggest there is
nothing that Colorado can do to develop a plan that would meet with approval by Kansas. At
this stage, however, there is no basis for concluding that Kansas has acted unreasonably or that
Colorado is entitled to a recommendation from the Arbitrator that the CCP Proposal should be
approved.

Dated: October 7, 2010

Martha O. Pagel
Arbitrator
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1525 Sherman Street, 2nd Floor
Denver, CO 80203

Samuel Speed

Assistant Attorney General
Memorial Hall, Third Floor
120 SW 10" Street

Topeka, KS 66612

Don Blankenau
Blankenau Wilmoth LLP

206 South 13th Street, Suite 1425
Lincoln, NE 68508

PDX/122069/175556/MOP/6414517.4
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John B. Draper

Special Assistant Attorney General
Montgomery & Andrews, P.A.

325 Paseo de Peralta

PO Box 2307

Santa Fe, NM 87501

Justin D. Lavene

Section Chief

Nebraska Attorney General's Office
2115 State Capitol

Lincoln, NE 68509

James J. DuBois

United States Department of Justice
Environmental and Natural Resources
Division of Natural Resources Section
1961 Stout Street, 8" Floor

Denver, CO 80294

Martha O. Pagel





