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DEPARTMENT OF' NATURAL RESOURCES
CONCEPT PAPER FOR SURFACE WATER AND GROUND WATER SUBCOMMITTEE

SUBJECT: Administrative Penalty Fees

May 2007

CONCEPT: Nebraska currently has laws that state that taking water without
_approval of the Department is a Class II misdemeanor. Each day that the
water is allowed to run without authority from the department shall
constitute a separate offense (§ 46-254). A class II misdemeanor carries a
maximum six months imprisonment or $1000 fine.

Several states have gone to an administrative penalty system rather than a
civil penalty or a criminal penalty system as it relates to non-compliance
with water administration activities. The basis for this change from the
state’s perspective is the unwillingness of local attorneys to prosecute
(whether it is because of political reasons or 'that they do not see this as
being of importance when compared to other issues) and the fact that many
times the criminal or civil penalties are so small that it is economically
sound for the user to not comply and pay a small penalty. It is also very
difficult for an agency to have sufficient staff to monitor someone on a
daily basis and verify actual use each day to get separate offenses.

The administrative penalties are based upon such things as knowingly
violating, non-compliance after notice, and the economic gain that the
violator received from such non-compliance.

Recently in a discussion with other states about how administrative penalties
work, they gave the example that a farmer had a water right for 50 acres, but

actually irrigated 120 acres with that water. The state determined the

economic impact to the farmer of the irrigated crop on 70 acres and a fee was

based on such economic gain. The administrative penalty was about $55,000.
In addition, the state then requires the farmer to pay back the water

twofold. In certain instances that means the farmer cannot irrigate for two
years. In some instances, the farmer purchases water from somewhere else to

pay back the water. The state of Utah discussed a penalty that amounted to
$110,000.

]

Attached are copies of rules or information regarding such fees from two

states. Laws would have to be drafted allowing for such penalties. There is

also a requirement for an appeal process.
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KANSAS DEPARTMENT OF AGRICULTURE
DIVISION OF WATER RESOURCES

Enioreoment Matrx Ferm

oo

Sneosrccoa

Subject:
Vidlation:

CATEGORY 1 $300.00 base and up
Threat lo divart

Unauthorized PUse < 10 acras

1 Excessiverato < 115%

& Failuro to malntsin moteriwm devics
o Other

og

CATEGORY 2 $500.00 base - up ardown
Unauthorized PO .
Unautharized PUse > 10 acres
Canservatlon Fian fatlure

Waste of Water

Exceasive rate > 115%

Failure o install mator

Failure 10 make required specia reports
Exceading authonzed anmeai quantily
Unauthacized UMW

CATEGORY 3 $1090.00 base - or leas
£ Metor tampering

© Faiturs lo timely @stall matertern davice
¢ Fatsifying watar uan jother data

[ Denying access i DWR peraoans!

£ Violating Codse & Destst Order

1 Impedimant ta securing warer

ADJUSTMENTS 70 PENALTY:

SUSPENSION
MODIFY WATER RIGHT

AT S

2 i

a AR+ FILE ND.

o - ——

Rsted

Stage 1 Staga 2 Slagn 3
Bato Pror Intontional
|__Panatty 1 violauons | Moncompligncs
13 $100.00 Add $100.00 Add $100.00
=] $100.00 each ofiense | perday oftense
{a 5100.00 aftor notltication
i $100.00
o $100.00
& $500.00 Add $250.00 Aud $100.00
i §50000 | eachoffensa} perday offenss
(850000 alter notification
Ly $500.60
11 $500.00
i $500.00
1 $500.00
10 $800.00
1l IS0L0
L 5100000 § Acd$25000 |  Aca 310000
rt 5100000 § sach offense | per day oftonse
fn 5100000 anar notification

i: s1.00000
i 5100000
: _$1.000.00
U Minus 510000 11 Add §100.00
13 Hins $250.00 71 Add 5250.60
: Minus 850000 ) Add $500.00
£} Minua §750.00  Add $750.00

Penalty: $

Signed:

KANSAS DEPARTMENT OF AGRICULTURE

DIVISION OF WATER RESOQURCES

NOTICE OF NON-COMPLIANCE

DATE
FLE NO,

Excapt for domeslic uso, the Hansas Waler Apprapriation Act, K.S.A. 82a.701, ot 504.., ostabiizhos
requiremants for all diversion of wator within the state. Every water right of svery kind includes tarms.
and conditions wilh which the water usor must comply. This dacument indicates a comptiance

probiem may exist which noeds your atention.
TO:

B Youranention to this Natice a required,
Piease toko comactive action
oy .

Thes notiee Moy nal bo @ compele istng
o1 aJ vii3bans which My be identdies tor
e fée numbis eferanced above

Any respansa 10 this notsa
mus! be subretted lo:

Division of Water Rezources
Fiuld OHfico
Address
City. State, ZIp

Tetephonet {xxx) aax-gxex
FAX: (xKX) £XX-2RRX

By:

K.AR. 5-14-10 {c](1} - CATEGORY 1

O {A) Threat to divert water without a pesmit

0 {8) Unauthorized Placa of Use < 10 acros

0 (©) Excessive rate o} diversion < 115%

@ (D) Failure to maintain moetariwm davice

1 () Other-
X.AR. 5-14:18 {d)11) - CATEGORY 2

O (A) Unauthorized Point of Diversion

U (8) Unauthorized Placa of Usa » 10 acres

0 (C) Water Consevation Plan Failure

T, 1©) Wasia of Water - "

0 (£) Excessiva rate of divarsion > 1157

£ {#) Faiure to instali 2 meter 3t requised

& (G} Faituro to mako required special reporta

T {H} Excoeding authorizod annual quantity

o water uso teport
From Fiold Investigation
T (1} Unautitorized Use Made of Water

[KAR. 8-13-19{0}{1) - CATECORY 2
3 (A} Moter tampering
o {B) Akering meter roadings
© (C) Failure to umaly tnstait metoriwm device
S (D) Falsifying water uso father data
3 {£) Denying access to DWR personne
T (£} Violating Cease & Desist Ordac
© (G) Impediment o sacuring waler

Failuro to comply with thy Water Appropriation Act
and assacisled ragulations may resuit in civil

penaliies, suspansicn, andior eivil insunetion

© Mo tafermation on roverse
awny s s e

*Data Entered
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KANSAS DEPARTMENT OF AGRICULTURE

KANSAS DEPARTMENT OF AGRICULTURE
DIVISION OF WATER RESOURCES

4‘, #"‘,;‘5&5_\"‘ DATE

oSl FILE NO,
0

DIVISION OF WATER RESOURCES

o Matrox Form 3
Entorcement For !“’%.} o
Subject:
Viglatton: Stago Sage g Stage 3
Base Prior tntentional
Panalty Violations | Noncompifanco
O CATEGORY 1 §100.00 bass and up .
€ Throat to dvarl i $i00.00 Add3100.00 ] © Add $100.00
O Unauthorized PUso < 10 acras 1 $100.80 vach offonse | per day oitense
) Excossive ralo < HE% L $10000 atior nelitication
G Failuro 1o maintain metethvm dovico 13 510000 .
© Other i3 $100.00
22 CATEGORY 2 $500.00 base - up or down
0 Unauthorized PD e ss00.00 Ada 528000 | Ada$100.00
1 Unauhorlaed Puse > (0 acres 1 350098 }eachoftanse] peraay oiense
© Conservation Pian tature :  as00.00 aftar noiification
© Waste of Water v 330000
T Excessive rato > 145% 15 ss00.00
© Failuro 1o install meter G §500.00
© Failuro to make required speciat seporis  fi:  $500.00
O Exceeding autharaedannusiquantity  fio 980000
i Unaulherized URW 1 $500.00
0 CATEGORY3 $1000.00 bazo’ o less
£ Motwr tampering 12 $1,00000 § Add$250.00 |  Add $109.00
£ Failure lo timely install moterwm dovies  §O $1,000.00 | each otianse | per day olfonse
© Faisifying watar u3e fothar dota i $1,000.00 aner notitisatian
© Donying acceas 1o BWR personnot T 5100000
© Violating Cease & Destst Order $1,000.00
6 impediment o securing water $1.000.00

o

¢

NQTICE OF NON-COMPLIANCE

o
Nu7d
DATE
FYENOD.

Excep! for domeslic usa, the Kansas Waler Appropriation Acl, K.8.A. 32a-704, at seq., estatilishes

requiremunts tar all diversion of water within the state, Every wator right of svery kind includes

terms.

and candillans wilk which tho water usor must comply. This document indicates a compliance

problem may sxist which needs your atisntion.
10: i

ADJUSTMENTS 7O PENALTY:
) G Minus $100.00 {1 Add 5100.00
1 Hinus $250.00 73 Add $250.60
£ Bhus $500.00 € Add $500.00
¢ Minue $750.00  Add $750.00
O SUSPENSION
1 MODIFY WATER RIGHT
JUSTIFICATION ! CONMENTS:
Penatty: § Signed:

0 Your attenhon to this Nouce is required.
lzase taka corractive 3ction

Ths nctics may nol be a Lompele using
of a waistons whch may be identfied o
the Rz numbes referenced atove

ATy (@30032 £3 g a2tiIs
must be Sudmutred t:

Division of Water Resources
Fisid Cifico
Address.

Clty. $tate. Zip *

Tatephane: (xxx) tax-xuex
FAX: (anx) Xxx-2axx

By:

T ey P ——

Desestption of Non-Comptiancs

[CITATION:
AR, 8:4-10 {c}{1) - CATEGORY 1
O {A)} Threat to divea water without a pormit
0 {B) Un3utharized Placo of Use < 10 scros.
T [¢) Excessive rsts of diversion < $15%
€ {D) Failure to maintain meterwm dovico
O (E) Other -

O ———

KA R 51410 (0}(1) - CATEGORY 2
0 {A) Unauthorized Point of Diversion
¢ (B) Unauthorized Placa of Usa > 10 acres
0 {€) Waler Conservation Plan Failure
£ (0} Waste of Water
© {E) Excossiva rala of divarsion > 1157,
T {F) Fallure to ingtal 2 meter 2t required
1 {G) Failuro to make required apecial reponta
© (M) Excoeding authonizad annual quantity
watsr uso report
From Fiold Investigation
1 {1) Unauthorized Use Made of Water

KAR. 851318 {o){1} - CATECCRY 3
& {A) Moter tampesing
0 {8) Altering meter readings
© {G) Failure to timaly inatail metoriwm device
O {0) Falsilying water uso /ather data
1 (£} Denying access o OWR personncl
S (F) Violating Caase & Desist Order
0 (0) tmpediment to socunng watar

Failure 0 comply with the Water Appropriation Act
and assaciated ragulations may rssul in civil

gpenalties, suscanston, andlor ¢ivil insunction

o Mere lafermation on roverse

o i s 30

Dato Entered
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KANSAS DEPARTMENT OF AGRICULTURE
DIVISION OF WATER RESOURCES

Enforcement Malax Fesn:

Subject:
Viotation:

O CATEGORY { $100.U2 base and up
© Threat to divad
0 Unauthorized PUsa < 10 acras
© Excossive rato < 115%
G Faituro 1o malniain meteriwm devica
o Other

13 CATEGORY 2 $500.00 base - up ar dawn
Unauthorized PO

Unauthorized PUse > 10 acres
Cunzervation Fian tathure

Waste of Water

Excessive tate > 115%

Failure fo inctall meter

Failure 10 make sequined spacat repors
Exceeding authoraed snnusl quardily
Unauthorized UMW

moconROoc3

© CATEGORY 3 $1000.00 haso -orless
Meter tampering

Failure Lo limely wmstall matertwm device
Fatsitying warar uae fother ot
Donying access ta DWR personna
Vivtating Coase & Dosist Order
impadimant to ccusing water

caoonn

o ADJUSTMENTS TO PENALTY:

O SUSPENSION
1 MODIFY WATER RIGHT

Jus i

G $10000
rs $100.00
i+ 810000
v $100.00
13 $100.00
1 $s00.00
iy $500.00
i $s00.00
iz $s00.00
11 $500.00
i $300.00
i3 8s00.00
n ssos0e |
1 sse0.00
2 $1,000.00
c $1.000.00
i $1,00000
i s1.000.00
i1 §1,000.00
r:  $1.000.00

Add $100.00
cach offonse

Agd 425000
exch affense

Aad $250.00
each offense

Stago 3
tntentonat

Non-comptiance
pom e

Add 3100.00
por day oHensn
atior naritication

At $100.00
er day offenss
alter notitication

Ad $100.00
per day offense
afer notfication

4 Minug $100.00
13 Hinus 525000
L Minus $500.00
i Minuy $750.00

13 Add 5100.00

74 Add $250.00

{3 Add §500 00
€3 Add $750.00

Signed:

KANSAS DEPARTMENT OF AGRICULTURE

DIVISION OF WATER RESOURCES

NOTICE OF NON-COMPLIANCE

DATE
FULENOD.

Excopl far domaeslic uso, the Kansas Waler Appropriation Act, K.S.A. 820-701, 01 56q., establishes

reguitements for all di

raion of water within the state, Every water sight of svery kind includes tarma

and canditions with which tha watar user musi camply. Thit document indlcates a compilance

probism may exist which aseds your altentian.
To:

[CTATION:
K AR. 31410 (c}{1) - CATEGORY 1

O {A) Threat to divert water wilhout a permit
0 18) Unauthorized Place of Use < 10 acres
G (C) Excassivo rata of diversion < 118%

6 (D) Faikure to maintain materwm dovica
It (E) Other.

£ Your aiention (o this Notice ia required.
Ploase tako comactive ction

Trs NGLLo ADy 60! DY & Compiele 1sbeg
©1 3 viciatang wheeh may be dentdied tor
the fn aumbet refergnced dbove

Any rosponst to this nokca
musl te submated 10°

Division of Water Resources
Fiold CHlicu
Addross
City. Stata, Zip

Tetephone: (xxz) xucxaxx
FAX: Laxx) nax-amnx

L Pt e p—)

of b

KAR {di) - 2

€ {A} Unauthorized Polnt of Diversion

£3 {8} Unauthorized Place of Use > 10 aeres

T (C} Water Canservation Plan Failure

T (D) Wasia of Water

G .(E) Escossiva ralo of divarsion » 115%,

£ {F] Fadure 1o inatall a meter as sequire:

1 16) Failuro to make required special reports

@ (M) Excoeding Juthorizod anmial quantity
8 __.. .. waterusareport

From Ficld Investigation
0 {1) Unauthorized Use tlads of Water

[KAR, 3-1340 {o){1) -CATECORY 3

{A} Moter tampeting

1B} Aficring moter readings

{C) Failure to tUmaly instil metorivm device
(D) Falaifying water usa fother data

(E) Denying accoss to OWR personnel

{F) Violating Cease & Dosist Order

£} tmpediment to securing wates

sgnavooo

Fatiure to comply with the ‘Water Appropriation Act
and associated rogulations may sesult in civit

penaities. suscensicn, andrar eivil imunction

U More infcmation op roversg
LRI

Date Tatored

DNR 006664



KANSAS DEPARTMENT OF AGRICULTURE

DIVISION OF WATER RESCURCES

fu@’x oAt

{@S‘; FILE NO.
v

Enfarcement Matex Foim .
Subjoct:
Violation: Stage 2 Slage 3
Puar Intetionat
Violations Non-compilance
5 CATEGORY 1 $100.00 base andup.
€ Threat to divart Ui $100.00 Add 3100.00 Add $100.00
T Unauthotized PUse < 10 acras ud $100.00 sach offonae | per dey oftanso
11 Excessivo ralp < 118% 12 $100.00 aftor notilication
© Failuro to maintain meterivm davico i $100.00
© Other il $100,00
O CATEGORY 2 $500.00 base -uperdown :
1 Unauthorized PO '+ ss00.00 Add$250.00 | Aud $100.00
0 Unauthorized PUse > 10 acres &} $500.00 sach offense | per day offense
D Conservalion Pian fallure : $500.00 after nolification
© Waste of Waner L 360000
Ui Excessive rato > 115% 15 $500.00
© Failure fo inzlalt motor i $500.00
O Failure to maka iequired specisi reports {13 $500.00
O Exceoding authorzed annualquantity |1 3500.00
© Unauthorized UMW rr $500.00
© CATEGORY 3 $1000.00 baso - orless
L Melor tampsring [ $1,00000 | Adds25000 f  Acd$100.00
G Failure to timely instafl metarwm davice |0 $1,000.00 each olfonse | par day olfense
G Faisifying watat uso /othor g $1,000.00 et notiication
© Donying access io DWR personnel o $1.000.00
£ Viclating Coase & Desist Order 11 $3,000.00
0 impediment 1o secuing water I $1.000.00
o ADJUSTMENTS T0 PENALTY:
{1 Minus $100.00 11 Add 5100.00
1 Minys 5250.00 U Add §250.00
£: Minus $500.00 [ Add $500.00
£ Winys $750.00 3 Add §750.00
T SUSPENSION :
£2 MODIFY WATER RIGHT
’
Penalty: § Signed:

KANSAS DEPARTMENT OF AGRICULTURE

DIVISION OF WATER RESOURCES

NOTICE OF NON-COMPLIANCE

)

DATE
PLENO.

Except far domestic uso, tho Kansas Water Apprapriation Acl, K.SA. 823704, ot 504.., ostablishas
requiremants for all diveraion of wator within the state. Every water righl of avery kind includes tarms
o

ly. This document indicau

he water user t
problem may oxist which noeds your atiention.

To:

G Your altenhon to this Nouce is required.
Ploase tako comactive action
by .

This ntica Ay ot bO 3 Compiele kLG
©f 28 vialatons which Mdy ba dentfied for
the o number referenced abov

Ay respanss (o this aotce
rmusi e supmted 160

Division of Water Resources
Fisld Officy
Addrens
City. State. Zip

Talophone: (xur) xxx-xxxx
FAX: (x%2) XXX-XXXX

8y:

ot by

Dascription of Non-Compliancs

[CITATION:
A R. 81410 (c){1) - CATEGORY 1

E3
»

cocoeo

o

0

KAR. 5-23-12{9){1} - CATECORY 3

ne

guago

{A) Threat to divert water without a permit
18} Unauthorsized Placo of Uso < 10 acres
{C) Excessivo rate of diversion < 116%
10) Fallure to maintain moterwm dovice
(E) Other -

R. 5-34:10 {0)(1) - CATEGORY 2

{A} Unouthorized Poim of Diversion

{B) Unauthorized Placa of Use > 10 acres

(C) Wajer Conservation Plan Faiture

(D) Waste of Water

(&) Excessivo rato of diversion > 1157,

{F} Failure to install 2 meter 38 requised

{G) Failure to make requited special eeparta

tH} Excoeding 3uthonizod annual quantity

water usa rapart

From Ficld Investigation

(1} Unauthorized Use Made of Water

1A} Moter tamperiag
{8) Atioring moter readings

(€). Failure 10 umely instail metaciwm device
(D) Falsitying water use fother data

(€1 Denying accoas te OWR garsannet

(F) Violating Ceass & Deslst Ordar

(G} Impedinient o sacuring water

Fatlure 1o comply with the Water Appropnation Act

and associated ragulations may rasult in civil
penaitivs. susgunsion, andlor eivil injunction

& Wese Information on everse

Dalo Entered
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(6) A respondent who fails to timely contest an IO waives any right of '
‘reconsideration of the Final Judgment and Order per Utah Admin. Code R655-14-

25.

R655-14-12. Assessment of Admin‘istrative Penalties and Administrative Costs.

(1) Pursuant to Utah Code Ann. Sections 73-2-1, 73-2-25, and 26, and these
rules, the Presiding Officer, may assess administrative penalties and administrative
costs for any violation of the Water and Irrigation Code as set forth in Utah Code
Ann. Sections73-1-1 through 73-5a et seq. Such pena1t1es and costs may be
assessed either before or after a hearmg

(2) No penalty shall exceed the maximum penalty allowed by State law for the
violation(s). The maximum administrative penalty that the Presiding Officer has -
authority to impose is determined by reference to the civil penalty provision of
Utah Code ‘Ann. Section 73-2- 26(1) as may be amended

(3) Each day ‘which the violation is repeated, continued or remains in place,
constitutes a separate violation. The Presiding Officer may assess an administrative
penalty, not to exceed five thousand dollars ($5,000) for each knowing violation or
one thousand dollars ($1,000) for each unknowing violation.

(4) The penalty imposed shall begin on the first day the violation occurred, and
continues to accrue through and including the day the Notice of Violation, Cease
and Desist Order, or Final Judgment and Order is issued until compliance is.

anip aved.

(5) The arount of the penalty shall be calculated based on:

(a) The value or quantity of water unlawfully taken mcludmg the cost or
- difficulty of replacing the water; :

(b) The gravity of the violation, including the economic mjury or 1mpact to
others; : .

(c) Whether the respondent subject to fine or replacement attempted to comply
with the State Engineer's orders; and

(d) The respondent's economic beneﬁt from the violation.

(6) Administrative costs, interest, late payment charges costs of compliance
inspections, and collection costs may be assessed in addition to the administrative

penalty These include:

(2) Administrative costs: Time spent by water enforcement staff, supervisors
and the Attorney General's Office, at the full cost of the éach employee's hourly
rate, including salary, benefits, overhead and other directly related costs.

(b) Late payment charges: due at the monthly percentage rate assessed by the
Utah Division of Finance, Office of Debt Collections. :

Page 12 of 31
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CENENTEER

22T RAN

(c) Compliance inspections: based on staff time at the full cost of the hourly
rate, including salary, benefits, overhead and other directly related costs.

(d) Collection costs: actual collection costs.

(7) The Division may report the total amount of administrative fines and/or
administrative costs assessed to consumer reporting agencies and pursue collection
as provided by Utah law. ‘ '

(8) Any monies collected under Utah Code Ann. Section73-2-26 and these rules
shall be deposited into the General Fund.

R655-14-13. Replacement and Mitigation.

(1) In addition to administrative fines and costs, the Presiding Officer, in
accordance with Utah Code Ann. Sections 73-2-1, 73-2-25 and 73-2-26 and these
rules, may order the respondent to mitigate damages caused by the violation and/or
replace up to 200 percent of the water unlawfully taken.

(2) The Presiding Officer may require actual replacement of water after:

(a) a respondent fails to request judicial review of a final order issued under
Utah Code Ann. Section 73-2-25; or

(b) the completion of judicial review, including any appeals.

(3) Pursuant to Utah Code Ann. Section 73-2-26, the Presiding Officer shall
consider, before ordering replacement of water, the foliowing factors:

(a) The value or quantity of water unlawfully taken, including the cost or
difficulty of replacing the water;

(b) The gravity of the violation, including the economic injui‘y or impact to -
others;

(c) Whether the respondent attempted to comply with the State Engineer's
orders; and

(d) The respondent's economic benefit from the violation.

(4) The Presiding Officer may order the respondent to submit a mitigation plan
to replace groundwater or surface water, which shall be submitted in writing and
contain the following information: '

(a) The name and mailing address of the respondent or persons submitting the
plan;

(b) The case number the Division assigned to the IO which is.the basis of the
mitigation plan; :

(c) Identification of the water rights or property for which the mitigation plan
is proposed, '

Page 13 of 31
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(d) A description of the mitigation plan; and

(e) Any information that assists the State Enorneer in evalua’nng whether the
' proposed mitigation plan is acceptable.

(5) If the mitigation plan is submitted for the purpose of replacing water, the
factors the State Engineer may consider to detemnne if the plan is acceptable
include, but are not limited to:

(a) Whether the mitigation plan provides for the respondent to forgo use of a
vested water right owned or leased by him unt1l water 1s-replaced to the Presrdrng

Officer's is satrsfacnon

(b) The reliability of the source of replacement water over the term in which it
1s proposed to be used under the mitigation plan; and

(c) Whether the mitigation plan prov1des for monitoring and adjustment as
necessary to protect vested water rights.

(6) As provided in Utah Code Ann. Section 73-2-26, water replaced shall be
taken from water that the respondent subject to the order requmng replacement
would be entitled to use during the replacement penod

(7) In accordance with Utah Code Ann. Section 73-2-26(5)(a), or any other
statutory authority, the Division may record any order requiring water replacement
in the office of the county recorder where the place of use or water right is located.
Any subsequent transferee of such property shall be responsible for complying with
the requirements of said order.

(8) If the mitigation plan is submitted for the purpose of restoring an natural
" stream channel altered in violation of Section 73-3- 29, the factors the State
Enginéer may consider to determine if the plan 18 surﬁcrent include, but are not
limited to:

(a) Whether the mitigation plan provides for reasonable means of replacrng
natural Vegetatron injured by the unlawful stream channel alteratlon

(b) Whether the mrtlgatlon plan provrdes for a reasonable means to restore the
bed and bank of the natural stream channel to its condition prior to the alteratron

(c) Whether the miti c’atlon plan will not 1mpa1r vested water rights;

(d) Whether the mitigation plan unr easonably or unnecessanly affects any
recreation use or the natural stream envrronment

(e) Whether the m1t1gat10n plan unreasonably or unnecessarily endancers
aquatic wildlife;

(f) Whether the mitigation plan unreasonably or unnecessarily diminishes the
natural channel's ability to conduct high flows; and
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NN PROCPEDINGS

R

(g) Whether the mitigation plan uses generally accepted and appropriate
engineering methods.

R655-14-14. Procedures For Determining The Amounts of Administrative Penalties,
Enforcement Costs and Water Replacement.

(1) For water rights violations per Utah Code Ann. Section 73-2-25(2)(a)(1)
through (v), the following procedures shall be employed:

(2) Administrative Fines: This penalty shall be based primarily on the actual
economic benefit estimated to result or potentially to result from the violation. The
economic benefit may come in the form of a direct economic benefit as income
derived directly from the unlawful activity and it may come in the form of avoided
costs-that would otherwise be incurred in order to comply with a specific statute,
rule, notice or order from the State Engineer. The administrative fine assessment
procedure used (direct economic benefit or avoided costs) will be that which
produces the greater fine. In order to implement the punitive intent of this penalty,
a multiplier is to be calculated and applied to the estimated actual direct economic
benefit or avoided costs.

(i) "Direct Economic Benefit" Initial Administrative Fine Calculations.
The initial administrative fine shall be calculated in the following manner:

(A) The daily economic benefit is the gross income that could
potentially be realized from the violation (without regard for production costs,
taxes, etc.) through a full period of beneficial use, divided by the number of days in
the period of beneficial use.

(B) The daily administrative fine amount is the product of the
daily economic benefit and the multiplier to be calculated as described in paragraph
(i1) below. .

(C) The initial administrative fine shall be the product of the
daily administrative fine and the number of days of continuing violation to-date of
the 10. :

(D) The total initial administrative fine will have a maximum
value of four times the direct economic benefit or the statutory maximum fine
(51,000 per day for an unknowing violation or $5,000 per day for a knowing
violation), whichever is ]ess.

(ii) The multiplier for penalties based on direct economic benefit shall
be calculated utilizing the following statutory considerations. (Statutorily required
considerations relative to the quantity of water taken and the gravity and impact of
the violation are accommodated in the calculations of the economic "benefit" and

"injury.")
(A) Whether the violation was committed knowingly or
unknowingly;
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(B) The economic injury to others;

(C) The leéngth of tirhe over which the violation has occurred;
and - : '

(D) The viol:ator's efforts to comply. The multiplier is the sum
of the points calculated using the foHQwing table:
| A TABLE
DIRECT ECONOMIC BENEFIT PENALTY MULTIPLIER

CONSIDERATION / CRITERIA MULTIPLIER POINTS
Knowing or unknowing violation _ '
Knowing............ .. .. ... . .. .. .. ... . . 1.00
Unknowing....................... ... ... . . 0.00
Economic injury to others
greater than $15,000. . ................. ... .. .. 100
$10,000t0 $14,000.............. ... ... ... .. 0.75

there is no evidence others suffered economic

MUy ..o 0.50
Length of violation _ '

Three (3) or more years of viclation . .. .......... . 1.00

More than one (1), but less that three (3)

yearsof violation. .............. ... . ... .. . 0.75

One (1) year or less of violation. . . . . | e, 0.50 .
Violator's efforts to comply prior to Initial Order

Violator has made no efforts to comply............. 1.00

Violator has made limited but ineffective :

effortstocomply................ ... .. ... 0.75

Violator has made reasonable and partially

effective efforts to comply . .......... ... ... . 0.50

Violator fully complied prior to issuance :

ofInitial Order ............... .. ... .. . .. 0.00

(ii1) "Avoided Cost Economic Benefit" Initial Administrative Fine
Calculation: Because al] enforcement activities for violations under Utah Code

Ann. Section 73-2-25 (2)(a)(iii) through (v), must statutorily result from violation of

a prior notice or order, an economic benefit will often result from an avoided cost
of compliance. Statute provides for a daily administrative fine with the day
following the compliance date in the notice or order being counted as the first day
of violation. The economic benefit and daily administrative fine for an "avoided
cost economic benefit" shall be calculated in the following manner:

(A) The economic benefit is equal to the estimated avoided
costs of failing to implement specific actions required by a notice or order from the
State Engineer.
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(B) The daily administrative fine is initially calculated as the
product of $100.00 or 5.00% of the economic benefit, whichever is greater, and the
multiplier to be calculated as described in paragraph (iv), below.

(C) The initial administrative fine shall be the product of the
daily administrative fine and the number of days of continuing violation preceding

the date of the 10.

(D) The total initial administrative fine will have a maximum
value of three times the economic benefit or the statutory maximum fine (§1,000
per day for an unknowing violation or $5,000 per day for a knowing violation),

whichever is less.

(iv) The statutory considerations applicable to producing the multiplier
for an avoided cost economic benefit are: (Statutorily required considerations
relative to the quantity of water taken and the gravity and impact of the violation
are accommodated in calculations of the economic "benefit" and "injury.").

(A) Whether the violation was committed knowingly or

unknowingly;

(B) The economic injury to others; and

(C) The violator's efforts t6 comply. The penalty multiplier is
the sum of the points resulting from the following table:

TABLE

AVOIDED COST ECONOMIC BENEFIT PENALTY MULTIPLIER

CONSIDERATION / CRITERIA
Knowing or unknowing violation

KNOwWIng. . .o vovvennie e
UnKnowing ... ....ooevviereaenaenen

" Economic injury to others

greater than $15,000 . ... |
$10,000t0 $14,000 . .. ...

iess than $9,999 or injury is not measurabie
or there is no evidence others suffered

ECONOMIC IMJUIY « « v o v vee e e eee e

Violator's efforts to comply prior to Initial Order

Violator has made no efforts to comply . ...

Violator has made limited but ineffective

efforts to comply .. ....... [P

Violator has made reasonable and partially

effective efforts to COMPLY . . vvevvvnvn-

Violator fully complied prior to issuance

ofInitial Order . . .. ... e
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(b) Replacement of Water: This penalty will be initially calculated as 100% of
the amount unlawfully taken times the multiplier previously calculated, but not to
exceed 200% of that unlawfully taken. If replacement of water unlawfully taken is
deemed not feasible, this penalty will not be further considered. :

(c) Reimbursement of Enforcement Costs: This penalty will be initially based
on a standard requiring 100% reimbursement of the State Engineer's enforcement

costs to the date of the 10. '

(2) For violations related to unlawful natural stream channel alteration or dam
safety regulations per Utah Code Ann. Section 73-2-25(1)(a)(vi) through (vii), the
following procedures shall be employed: ' '

(2) Daily Administrative Fine: All enforcement activities for unlawful natural .
stream alteration or dam safety violations must statutorily result from violation of a
prior notice or order. Statute provides for a daily administrative fine with the day
following the compliance date in the notice/order being counted as the first day of
violation. The calculated daily administrative fine would apply to violations
continuing beyond the compliance date set forth in the notice or order. The
~ economic benefit and daily administrative fine shall be calculated in the following

manner: :

(1) For stream alteration and dam safety violations, the economic
benefit is typically equal to the avoided costs deriving from:

(A) Initiating an activity without the benefit of proper
permitting and/or;
(B) Failing to implement specific actions required by a notice,
order or permit from the State Engineer. :
7 (i1) The daily administrative fine is initially calculated as $100 or
5.00% of the economic benefit, whichever is greater, times the multiplier to be
calculated as described in paragraph (iii), below, but not to exceed the statutory

maximum (31,000 per day for an unknowing violation or $5,000 per day fora -
knowing violation). :

(ii1) The penalty multiplier is calculated as the sum of the points
resulting from the following tables:
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: TABLE
STREAM ALTERATION PENALTY MULTIPLIER

CONSIDERATION / CRITERIA MULTIPLIER POINTS
Knowing or.unknowing violation
Knowing ............... T 1.00
UNKDOWIIE .« . ovveve et e e i e e e 0.00

Gravity of violation
Natural stream environment harmed to
significant levels not readily
reversible by mitigation efforts . ............on 1.00
Natural stream environment harmed to moderate
levels partially reversible by

mitigationefforts . .. ... ..o 0.75

Natural stream environment harmed to minor levels ’

Readily reversible by mitigation efforts ............. 0.50
Violator's efforts to comply prior to Initial Order

Violator has made no efforts to comply ............. 1.00

Violator has made no reasonable or effective :

effortstocomply . .. ..o 0.75

“ Violator has made reasonable and partially

effective effortstocomply . .. ... .ot 0.50

Violator achieved full compliance prior to

issuance of Initial Order. ... ... ...t 0.00
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DAM SAFETY PENALTY MULTIPLIER

- CONSIDERATION / CRITERIA . MULTIPLIER POINTS
Knowing or unknowing violation « : '
Knowing ........ e e PP 1.00
Unknowing . . . .. A 0.00 -

Gravity of violation
Failure to comply Wlth a notice or order for -
a high-hazard or moderate-hazard dam: -
" 1) related to building, enlarging or
substantially altering same without prior
approval or authorization; OR A ,
2) addressing an existing unsafe condition. .......... 1.00
- Failure to comply with a notice or order for
a high-hazard or moderate-hazard dam: .
1) addressing a developing unsafe condition OR .
2) requiring monitoring or critical dam
performance indicators; OR
failure to prepare and file acceptable required
operational documents, OR
failureto comply with a notice or order for
a low-hazard dam related to building, enlarging
or substantially altering same without prior
authorization.................... ... .. el 075
Failure to pomplv with a notice or order for
a high-hazard or moderate-hazard dam related
to routine operation or maintenance activities, OR
failure to comply with a notice or order for

a low-hazard dam to address an existing or developing

unsafe condition ... ....... ... ... ... .. ....... 050
- Violator's efforts to comply prior to Initial Order _

Violator has made no efforts to comply . ............ 1.00

Violatorhas made limited reasonable or

effective effortstocomply . . ............ ... ... ... 0.75

Violator has made reasonable and partially

effective efforts to comply . ... ... . e 0.50.

Violator achleved full compliance prior to

issuance of Initial Order........... R 0.00

(b) Reimbursement of Enforcement Costs 1s 1nitially based on a standard .
requiring 100% reimbursement of the Staté Engineer's enforcement costs to the

date of the Initial Order.

(3) Post-Initial Order penalty adjustments Subsequent to issuance of the TO, the

Presiding Officer may make adjustments to the initial administrative fine, the

requirement for replacement of water unlawfully taken, requlrements for mitigation
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of the effects of unlawful natural stream channel alterations or violations of dam
safety regulations, and/or the requirement for reimbursement of enforcement costs.
Such adjustments may be based on one or more of the following considerations:

(a) Errors or Omissions in Calculation of the Initial Penalty: If the violator or
Division can show by acceptable evidence or testimony that any fact used in
calculation of the economic benefit or the penalty multiplier was in error, or that a
significant fact or group of facts was omitted from consideration, the Presiding
Officer shall recalculate the initial penalties taking consideration of the corrected or
additional fact(s). :

(b) Reduction in Penalty Multiplier: The penalty multiplier used in calculating
the Initial Administrative Fine may be reduced according to the table shown below
on the basis of the violator's efforts to comply after receiving the IO.

TABLE
PENALTY MULTIPLIER REDUCTION

CONSIDERATION / CRITERTIA MULTIPLIER POINTS
Violator's efforts to comply with '
the Initial Order

Violator has made extraordinary efforts

to successfully achieve full and prompt

compliance withthe IO. . ... e 1.00
Violator has made efforts to successfully :
achieve full and prompt compliance with the
10, but these efforts are not extraordinary . . .. .... EPTIE 0.50
Violator has made efforts that achieve full :
compliance with the IO, but the efforts were
neither extraordinary nor prompt . ....... ..o 0.25
Violator has made no efforts to comply or has
made efforts that fail to achieve full
compliance with the IO ... ...l 0.00

If the Presiding Officer determines that the penalty multiplier should be
reduced according to the table above, the appropriate number of points will be
subtracted from the penalty multiplier used in calculating the initial administrative
penalty and the penalty will be re-calculated with the new multiplier.

(c) Failure to take reasonable and effective measures to achieve full and
prompt compliance with the requirements of the IO will allow the daily
administrative fines to continue to accrue as provided in rule at Utah Admin. Code
R655-14-12(4) until full compliance is achieved.

(d) Adjustments to recovery of enforcement costs:

(ii) If the violator can show by acceptable evidence or testimony that
any expense incurred by the Division and assessed for reimbursement resulted from
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activities not pertinent to the violation, the Presiding Officer may reduce that -
~ portion of the initial reimbursement penalty accordingly. :

(iii) Pursuit of an enforcement action after issuance of the IO will
continue to require the expenditure of varying amounts of staff time and may
require acquisition and analysis of special data or information. Such costs may be
added to the initial reimbursement requirement, specifically including all costs
incurred that are unique to the particular enforcement action under consideration.

(e) Mitigating Factors: Other factofs which the Presiding Officer may consider
in amendment of initial penalties for incorporation into a Final Order or Consent
Order may mclude, as appropriate: ’

(1) Ability to pay: This factor will be considered only if raised by a
Respondent and only if the Respondent provides all necessary information to
evaluate the claim. The burden to demonstrate inability to pay rests solely on the
Respondent. The Presiding Officer shall disregard this factor if a Respondent fails
to provide stufficient or persuasive financial information.

If it is determined that a Respondent cannot afford the initial administrative fine
or other initial penalty prescribed by this rule without suffering financial
bankruptcy, or if it is determined that payment of all or a portion of the monetary
fines or penalties will preclude the Respondent from achieving compliance or from
carrying out remedial measures which are deemed more important than the deterent
effect of the administrative penalties, the following options. may be considered by
the Presiding Officer:

(A) A delayed pay_rnent schedule;

(B) An installment payment plan with a reasonable rate of
.. interest;-or : '

(C) A direct reduction of the initial administrative fines and/or
penalties, but only as a last recourse.

R655-14-15. Procedures for Commencing an Adjudicative Enforcement Action.
(1) The procedures for water enforcement adjudicative proceedings are as

follows:

(2) In proceedings initiated by a IO, the Presiding Officer shall issue a default
order unless the respondent does one of the following within fourteen (14) days in
response to service of the notice:

(1) Ceases the violation and pays the adrmmstratlve penalty and cost in
full; or,

(ii) Files with the Division a proper written response within the
fourteen (14) day time period but waives a hearing and submits its case upon the
record. Submission of a case without a hearing does not relieve the respondent

Page 22 0of 31

B DNR 006676




N
5
—

of the effects of unlawful natural stream channel alterations or violations of dam
safety regulations, and/or the requirement for reimbursement of enforcement costs.
- Such adjustments may be based on one or more of the following considerations:

(a) Errors or Omissions in Calculation of the Initial Penalty: If the violator or
Division can show by acceptable evidence or testimony that any fact used in
calculation of the economic benefit or the penalty multiplier was in error, or that a
significant fact or group of facts was omitted from consideration, the Presiding
Officer shall recalculate the initial penalties taking consideration of the corrected or

additional fact(s). '

(b) Reduction in Penalty Multiplier: The penalty multiplier' used 1in calculating
the Initial Administrative Fine may be reduced according to the table shown below
on the basis of the violator's efforts to comply after receiving the 10.

TABLE -
PENALTY MULTIPLIER REDUCTION

CONSIDERATION / CRITERIA MULTIPLIER POINTS
Violator's efforts to comply with ' :
‘the Initial Order
' Violator has made extraordinary efforts
to successfully achieve full and prompt ~
compliance with the- IO. ......... e ... 1.00
Violator has made efforts to successfully .
achieve full and prompt compliance with the ,
10, but these efforts are not extraordinary . .................. 0.50
Violator has made efforts that achieve full
compliance with the 10, but the efforts were
neither extraordinary nor prompt . ......................... 0.25
Violator has made no efforts to comply or has

- made efforts that fail to achieve full

compliance withthe IO .. ......... .. ... .. .. .. ..., ..... 0.00

If the Presiding Officer determines that the penalty multiplier should be
reduced according to the table above, the appropriate number of points will be
subtracted from the penalty multiplier used in calculating the initial administrative

penalty and the penalty will be re-calculated with the new multiplier.

(c) Failure to take reasonable and effective measures to achieve full and
prompt compliance with the requirements of the 10 will allow the daily
administrative fines to continue to accrue as provided in rule at Utah Admin. Code _
R655-14-12(4) until full compliance is achieved. '

(d) Adjustments to recovery of enforcement costs:

(ii) If the violator can show by acceptable evidence or testirnoﬁy that
any expense mcurred by the Division and assessed for reimbursement resulted from
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DAM SAFETY PENALTY MULTIPLIER

CONSIDERATION / CRITERIA MULTIPLIER POINTS

Knowing or unknowing violation
KNOWINE .« oot ettt 1.00
UnKNOWIIZ . .« vv et ee e 0.00

Gravity of violation
Failure to comply with a notice or order for
a high-hazard or moderate-hazard dam:
~ 1) related to building, enlarging or
substantially altering same without prior
approval or authorization; OR
2) addressing an existing unsafe condition . .......... 1.00
Failure to comply with a notice or order for
a high-hazard or moderate-hazard dam:
1) addressing a developing unsafe condition OR
2) requiring monitoring or critical dam
performance indicators; OR
failure to prepare and file acceptable required
operational documents, OR
failure to comply with a notice or order for
a low-hazard dam related to building, enlarging
or substantially altering same without prior
authorization . .. ... ... ... .. i 0.75
Failure to comply with a notice or order for
a high-hazard or moderate-hazard dam related
to routine operation or maintenance activities, OR
failure to comply with a notice or order for
a low-hazard dam to address an existing or developing

unsafe condition . .. ... 0.50
Violator's efforts to comply prior to Initial Order

Violator has made no efforts tocomply . .. .......... 1.00

Violator has made limited reasonable or

effective efforts to comply . .......... e 0.75

Violator has made reasonable and partially

effective effortstocomply . .. ....... ..o 0.50

Violator achieved full compliance prior to

issuance of Initial Order. . ... ..o 0.00

(b) Reimbursement of Enforcement Costs is initially based on a standard
requiring 100% reimbursement of the State Engineer's enforcement costs to the -
date of the Initial Order.

(3) Post-Initial Order penalty adjustments: Subsequent to issuance of the 10, the
Presiding Officer may make adjustments to the initial administrative fine, the
requirement for replacement of water unlawfully taken, requirements for mitigation
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TABLE
STREAM ALTERATION PENALTY MULTIPLIER

CONSIDERATION / CRITERIA - MULTIPLIER POINTS
Knowing or unknowing violation - :
‘ Knowing ......................... R 1.00
Unknowing . ............... ... ... . ..... R 0.00
Gravity of violation o

Natural stream environment harmed-to

significant levels not readily

reversible by mitigation efforts . .. ................. 1.00
Natural stream environment harmed to moderate

levels partially reversible by .

mitigation efforts . .. ... ... .. ... e 0.75
Natural stream environment harmed to minor levels

Readily reversible by mitigation efforts ............. 0.50

Violator's efforts to comply prior to Initial Order ’

Violator has made no efforts to comply ............. 1.00
Violator has made no reasonable or effective '
effortstocomply . .............. ... ... ... e 0.75
“Violator has made reasonable and partially

effective effortstocomply . ...................... .0.50
Violator achieved full compliance prior to

issuance of Initial Order . .. .......... .. .. ... .. .. 0.00
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(b) Replacement of Water: This penalty will be initially calculated as 100% of
the amount unlawfully taken times the multiplier previously calculated, but not to
exceed 200% of that unlawfully taken. If replacement of water unlawfully taken is
deemed not feasible, this penalty will not be further considered. '

| (¢) Reimbursement of Enforcement Costs: This penalty will be initially based
on a standard requirinig 100% reimbursement of the State Engineer's enforcement
costs to the date of the IO. A

(2) For violations related to unlawful natural stream channel alteration or dam
safety regulations per Utah Code Ann. Section 73-2-25(1)(a)(vi) through (vii), the
following procedures shall be employed:

(a) Daily Administrative Fine: All enforcement activities for unlawful natural
stream alteration or dam safety violations must statutorily result from violation of a
prior notice or order. Statute provides for a daily administrative fine with the day.
following the compliance date in the notice/order being counted as the first day of
violation. The calculated daily administrative fine would apply to violations
continuing beyond the compliance date set forth in the notice or order. The
* economic benefit and daily administrative fine shall be calculated in the following
manner:

(i) For stream alteration and dam safety violations, the economic
benefit is typically equal to the avoided costs deriving from:

(A) Initiating an activity without the benefit of proper
permitting and/or;

(B) Failing to implement specific actions required by a notice,
order or permit from the State Engineer.

(ii) The daily administrative fine is initially calculated as $100 or
5.00% of the economic benefit, whichever is greater, times the multiplier to be
calculated as described in paragraph (iii), below, but not to exceed the statutory
maximum ($1,000 per day for an unknowing violation or $5,000 per day for a
knowing violation).

(iii) The penalty multiplier is calculated as the sum of the points
resulting from the following tables:
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(B) The daily administrative fine is initially calculated as the
product of $100.00 or 5.00% of the economic benefit, whichever is greater, and the
multiplier to be calculated as described in paragraph (iv), below.

(C) The initial administrative fine shall be the product of the
daily administrative fine and the number of days of continuing violation preceding
the date of the IO.

(D) The total initial administrative fine will have a maximum
value of three times the economic benefit or the statutory maximum fine ($1,000
per day for an unknowing violation or $5,000 per day for a knowmg violation),
Whlchever 1s less.

(iv) The statutory considerations applicable to producing the multiplier
for an avoided cost economic benefit are: (Statutorily required considerations

relative to the quantity of water taken and the gravity and impact of the violation . -

are accommodated in calculations of the economic "benefit" and "injury.").

(A) Whether the violation was committed knowingly or
unknowingly;

(B) The economic injury to others; and

(C) The violator's efforts to comply. The penalty multiplier is
the sum of the pomts resulting from the following table:

TABLE
AVOIDED COST ECONOMIC BENEFIT PENALTY MULTIPLIER

CONSIDERATION / CRITERIA MULTIPLIER POINTS
Knowing or unknowing violation ' '
Knowmg ...................................... 1.00
Unknowing .............. ... ... .............. 0.00
- Economic injury to others |
greater than $15,000 .. ...... .. ... .. ... ... . ... .. 1.00

$10 OOO to $14, OOO ............................. 0.75

nnnnn

or there is no ev1dence others suffered

€CONOMIC INJUIY . .\ oo e ettt R 0.50
Violator's efforts to comply prior to Initial Order
Violator has madeno efforts to comply ............. 1.00
Violator has made limited but ineffective
efforts to comply .. .......... ... . ... ... ... ... 0.75
Violator has made reasonable and partially '
effective efforts to comply .................... ... 0.50
Violator fully complied prior to 1ssuance

of Inltlal Order. ... ... ... ... . . ... . . . .. ... 0.00
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(B) The economic injury to others;

(C) The length of time over which the violation has occurred;
and

(D) The violator's efforts to comply. The multiplier is the sum
of the points calculated using the following table:

TABLE
DIRECT ECONOMIC BENEFIT PENALTY MULTIPLIER

CONSIDERATION / CRITERIA MULTIPLIER POINTS
Knowing or unknowing violation _
Knowing................... e 1.00
Unknowing . . .......couviininiiineninanenn. 0.00
Economic injury to others _
greater than $15,000. .. ....... .. ... ... ... ... ... 1.00
$10,000t0 $14,000 ... ... .. 0.75

less than $9,999 or injury 1s not measurable or
there 1s no ‘evidence others suffered economic

MUY o o050
Length of violation

Three (3) or more years of violation . .. ............. 1.00

More than one (1), but less that three (3)

yearsof violation . . .......... ... .. ... . ... 0.75

One (1) year or less of violation. . . ................. 050
Violator's efforts to comply prior to Initial Order

Violatorhas made no efforts to comply . ............ 1.00

Violator has made limited but ineffective

effortstocomply .. ... i 0.75

Violator has made reasonable and partially

effective efforts tocomply . . ........ ... ... ... ... 0.50

Violator fully complied prior to issuance

ofmitial Order .. ....... .. ... .. i, 0.00

(iit) "Avoided Cost Economic Benefit" Initial Administrative Fine
Calculation: Because all enforcement activities for violations under Utah Code

Ann. Section 73-2-25(2)(a)(iii) through (v), must statutorily result from violation of

a prior notice or order, an economic benefit will often result from an avoided cost
of compliance. Statute provides for a daily administrative fine with the day
following the compliance date in the notice or order being counted as the first day
of violation. The economic benefit and daily administrative fine for an "avoided
cost economic benefit" shall be calculated in the following manner:

(A) The economic benefit is equal to the estimated avoided
costs of failing to implement specific actions required by a notice or order from the
State Engineer.
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(8) Whether the mitigation plan uses generally accepted and appropriate
engineering methods. : :

R655-14-14. Procedures For Determining The Amounts of Administrative Penalties,
Enforcement Costs and Water Replacement. -

(1) For water rights Vidlations per Utah Code Ann. Section 73-2-25(2)(a)(i)
through (v), the following procedures shall be employed:

- (a) Administrative Fines: This penalty shall be based primarily on the actual
economic benefit estimated to result or potentially to result from the violation. The
economic benefit may come in the form of a direct economic benefit as income
derived directly from the unlawful activity and it may come in the form of avoided
costs that would otherwise be incurred in order to comply with a specific statute,
rule, notice or order from the State Engineer. The administrative fine assessment
procedure used (direct economic benefit or avoided costs) will be that which
produces the greater fine. In order to implement the punitive intent of this penalty,
amultiplier is to be calculated and applied to the estimated actual direct economic

benefit or avoided costs. '

(1) "Direct Economic Benefit" Initial Administrative Fine Calculations.
The initial administrative fine shall be calculated in the following manner:

(A) The daily economic benefit is the gross income that could
potentially be realized from the violation (without regard for production costs,
taxes, etc.) through a full period of beneficial use, divided by the number of days in
the period of beneficial use. '

* (B) The daily administrative fine amount is the pfoduct of the _
daily economic benefit'and the multiplier to be calculated as described in paragraph
(i) below. _ . . S b el
_ (C) The initial administrative fine shall be the product of the
daily administrative fine and the number of days of continuing violation to date of
the 10. ' ' :

(D) The total initial administrative fine will have a maximum
value of four times the direct economic benefit or the statutory maximum fine
(81,000 per day for an unknowing violation or $5,000 per day for a knowing
violation), whichever is less. '

(i1) The multiplier for penalties based on direct economic benefit shall
be calculated utilizing the following statutory considerations. (Statutorily required
considerations relative to the quantity of water taken and the gravity and impact of
the violation are accommodated in the calculations of the economic "benefit" and

"injury.")

(A) Whether the violation was committed knowingly or
unknowingly;
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(d) A description of the mitigation plan; and

(¢) Any information that assists the State Engineer in evaluating whether the
proposed mitigation plan is acceptable.

(5) If the mitigation plan is submitted for the purpose of replacing water, the
factors the State Engineer may consider to determine if the plan is acceptable
include, but are not limited to:

(a) Whether the mitigation plan provides for the respondent to forgo use ofa
vested water right owned or leased by him until water is replaced to the Presiding
Officer's is satisfaction;

(b) The reliability of the source of replacement water over the term in which it
is proposed to be used under the mitigation plan; and

(c) Whether the mitigation plan provides for monitoring and adjustment as’
necessary to protect vested water rights.

(6) As provided in Utah Code Ann. Section 73-2-26, water replaced shall be
taken from water that the respondent subject to the order requiring replacement
would be entitled to use during the replacement period.

(7) In accordance with Utah Code Ann. Section 73-2-26(5)(a), or any other
statutory authority, the Division may record any order requiring water replacement
in the office of the county recorder where the place of use or water right is located.
Any subsequent transferee of such property shall be responsible for complying with
the requirements of said order.

(8) If the mitigation plan is submitted for the purpose of restoring an natural
stream channel altered in violation of Section 73-3-29, the factors the State
Engineér may consider-to determine if the plan is sufficient include, but are not
limited to:

(2) Whether the mitigation plan provides for reasonable means of replacing -
natural vegetation injured by the unlawful stream channel alteration,

(b) Whether the mitigation plan provides for a reasonable means to restore the
bed and bank of the natural stream channel to its condition prior to the alteration;

(c) Whether the mitigation plan will not impair vested water rights;

(d) Whether the mitigation plan unreasonably or unnecessarily affects any
recreation use or the natural stream environment;

(e) Whether the mitigation plan unreasonably or unnecessarily endangers
aquatic wildlife; '

(fy Whether the mitigation plan unreasonably or unnecessarily diminishes the
natural channel's ability to conduct high flows; and
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(c) Compliance in'spegtions: based on staff time at the full cost of the hourly
rate, including salary, benefits, overhead and other directly related costs.

(d) Collection costs: actual collection costs.

(7) The Division may report the total amount of administrative fines and/or
administrative costs assessed to consumer reportlno agencies and pursue Collectlon
as pr0v1ded by Utah law. :

(8) Any monies collected under Utah Code Ann. Section73-2-26 and these rules
shall be deposited into the General Fund.

R655-14-13. Replacement and Mitigation.

(1) In addition to administrative fines and costs, the Presiding Officer, in
accordance with Utah Code Ann. Sections 73-2-1, 73-2-25 and 73-2-26 and these
rules, may order the respondent to mitigate damages caused by the violation and/or

- replace up to 200 percent of the water unlawfully taken.

(2) The Presiding Officer may require actual replacement of water after:

(a)a respondenf fails to request jﬁdicial review of a final order issued under
Utah Code Ann. Section 73-2-25; or

(bj the completion of judicial review, including any appeals.

(3) Pursuant to Utal Code Ann. Section 73-2-26, the Presiding Officer shall
consider, before ordering replacement of water, the following factors:

(a) The'value or quantlty of water unlawfully taken, including the cost or
difficulty of replacing the water

(b) The grav1ty of the violation, including the economic 1nJ ury or 1mpact to
others;

(c) Whether the respondent attempted to comply with the State Engineer's
orders; and

- (d) The respondent's economic benefit from the violation.

(4) The Presiding Officer may order the respondent to submit a mitigation plan
to replace groundwater or surface water, which shall be submitted in writing and

contain the following 1nformat10n

(a) The name and mailing address of the respondent or persons submittinig the
plan; - :

(b) The case number the DlVlSlOIl assigned to the IO which is the basis of the
mitigation plan;

(c) Identification of the water rights or property for which the mitigation plan
Is proposed;
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(6) A respondent who fails to timely contest an IO waives any right of
reconsideration of the Final Judgment and Order per Utah Admin. Code R655-14-
25.

R655-14-12. Assessmént of Administrative Penalties and Administrative Costs.

(1) Pursuant to Utah Code Ann. Sections 73-2-1, 73-2-25, and 26, and these
rules, the Presiding Officer, may assess administrative penalties and administrative
costs for any violation of the Water and Irrigation Code as set forth in Utah Code
Ann. Sections73-1-1 through 73-5a et seq. Such penalties-and costs may be
assessed either before or after a hearing.

(2) No penalty shall exceed the maximum penalty allowed by State law for the
violation(s). The maximum administrative penalty that the Presiding Officer has
authority to impose is determined by reference to the civil penalty provision of
Utah Code Ann. Section 73-2-26(1) as may be amended.

(3) Each day which the violation is repeated, continued or remains in place,
constitutes a separate violation. The Presiding Officer may assess an administrative
penalty, not to exceed five thousand dollars ($5,000) for each knowing violation or
one thousand dollars ($1,000) for each unknowing violation.

(4) The penalty imposed shall begin on the first day the violation occurred, and
continues to accrue through and including the day the Notice of Violation, Cease
and Desist Order, or Final Judgment and Order is issued until compliance 1s

* achieved.

(5) The amount of the penalty shall be calculated based on:

(a) The value or quantity of water unlawfully taken, including the cost or
difficulty of replacing the water;

(b) The gravity of the violation, including the economic injury or impact to
others;

(c) Whether the respondent subject to fine or replacement attempted to comply
with the State Engineer's orders; and

(d) The respondent's economic benefit from the violation.

(6) Administrative costs, interest, late payment charges, costs of compliance
inspections, and collection costs may be assessed in addition to the administrative

penalty. These include:

(a) Administrative costs: Time spent by water enforcement staff, supervisors
and the Attorney General's Office, at the full cost of the each employee's hourly
rate, including salary, benefits, overhead and other directly related costs.

(b) Late payment charges: due at the monthly percentage rate assessed by the
Utah Division of Finance, Office of Debt Collections.
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activities not pertinent to the violation, the Presiding Ofﬁcer may reduce that
portlon of the initial reimbursement penalty accordingly.

(i11) Pursuit of an enforcement action after issuance of the IO will
continue to require the expenditure of varying amounts of staff time and may
require acquisition and analysis of special data or information. Such costs may be
added to the initial reimbursement requirement, specifically including all costs
incurred that are unique to the particular enforcement action under consideration.

(e) Mitigating Factors: Other factors which the Presiding Officer may consider
in amendment of initial penalties for incorporation into a Final Order or Consent
Order may include, as appropriate: ' :

(i) Ability to pay: This factor will be considered only if raised by a
Respondent and only if the Respondent provides all necessary information to
evaluate the claim. The burden to demonstrate inability to pay rests solely on the
Respondent. The Presiding Officer shall disregard this factor if a Respondent fails
to provide sufficient or persuasive financial information.

If it is determined that a Respondent cannot afford the initial administrative fine
or other initial penalty prescribed by this rule without suffering financial
bankruptcy, or if it is determined that payment of all or a portion of the monetary
fines or penalties will preclude the Respondent from achieving compliance or from
carrying out remedial measures which are deemed more important than the deterent
effect of the administrative penalties, the following options may be considered by
the Presiding Officer:

(A) A delayed payment schedule;
(B) An installment payment plan with a reasonable rate of

~..interest;-or

(C) A direct reduction of the initial admlmstratlve fines and/or
penalties, but only as a last recourse.

R655-14-15. Procedures for Commeneing an Adjudicative Enforcement Action.

(1) The procedures for water enforcement adjudicative proceedings are as
follows: ‘

(a) In proceedings initiated by a 10, the Presiding Officer shall issue a default
order unless the respondent does one of the following within fourteen (14) days n
response to service of the notice:

(1) Ceases the violation and pays the administrative penalty and cost in
full; or, :

(ii) Files with the Division a proper written response within the
fourteen (14) day time period but waives a hearing and submits its case upon the
record. Submission of a case without a hearing does not relieve the respondent
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6) A re'spbndent who fails ‘to> timely contest an IO waives ény right of
reconsideration of the Final Judgment and Order per Utah Admin. Code R655-14-

25.

R655-14-12. Assessment of Administrative Penalties and Administrative Costs.

(1) Pursuant to Utah Code Ann. Sections 73-2-1, 73-2-25, and 26, and these
rules, the Presiding Officer, may assess admmlstratlve penalties and administrative
costs for any violation of the Water and Irrigation Code as set forth in Utah Code
Ann. Sections73-1-1 through 73-5a et seq. Such penalties and costs may be
assessed either before or after a hearing. ' ,

(2) No penalty shall exceed the maximum penalty allowed by State law for the
violation(s). The maximum administrative penalty that the Presiding Officer has
authority to impose is determined by reference to the civil penalty pr0v151on of

+ Utah Code Ann. Section 73-2-26(1) as may be amended.

~ (3) Each day which the violation is repeated, continued or remains in place,
constitutes a separate violation. The Presiding Officer may assess an administrative
penalty, not to exceed five thousand dollars ($5,000) for cach knowing violation or
one thousand dollars ($1,000) for each unknowmg violation.

(4) The penalty imposed shall begin on the first day the violation occurred, and
continues to accrue through and including the day the Notice of Violation, Cease.
and Desist Order, or Final Iuﬂovwnf and Order is issued until con1n1mnm= 18

achleved
(5) The amount of the pehalty shall be calculated based on:

“(a) The value or quantity of Water unlawfully taken, 1nclud1ng the cost or
difficulty of replacing the water; :

(b) The gravity of the violation, including the economic injury or impact to
others; -

(c) Whether the respondent subject to fine or replacement attempted to comply
with the State Engineer's orders; and

(d) The respondent's economic benefit from the violation.

(6) Admmlstratlve costs, interest, late payment charges costs of comphance -
Inspections, and collection costs may be assessed in addition 1o the administrative

penalty. These include:

(a) Administrative costs: Time spent by water enforcement staff, supervisors S
and the Attorney General's Office, at the full cost of the each employee's hourly :
rate, including salary, benefits, overhead and other directly related costs.

(b) Late payment charges: due at the monthly percentage rate assessed by the
Utah DlVlSlon of Finance, Office of Debt Collections.
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(¢) Compliance inspections: based on staff time at the full cost of the hourly
rate, including salary, benefits, overhead and other directly related costs.

(d) Collection costs: actual collection costs.

(7) The Division may report the total amount of administrative fines and/or
administrative costs assessed to consumer reporting agencies and pursue collection
as provided by Utah law.

(8) Any monies collected under Utah Code Ann. Section73-2-26 and these rules
shall be deposited into the General Fund.
R655-14-13. Replacement and Mitigation.

(1) In addition to administrative fines and costs, the Presiding Officer, in
accordance with Utah Code Ann. Sections 73-2-1, 73-2-25 and 73-2-26 and these
rules, may order the respondent to mitigate damages caused by the violation and/or
replace up to 200 percent of the water unlawfully taken.

(2) The Presiding Officer may require actual replacement of water after:

(a) a respondent fails to request judicial review of a final order issued under
Utah Code Ann. Section 73-2-25; or

(b) the completion of judicial review, inbluding any appeals.

(3) Pursuant to Utah Code Ann. Section 73-2-26, the Presiding Officer shall
consider, before ordering replacement of water, the following factors:

(a) The value or quantity of water unlawfully taken, including the cost or
difficulty of replacing the water;

(b) The gravity of the violation, including the economic injﬁry or impact‘ to
others;

(c) Whether the respondent attempted to comply with the State Engineer's
orders; and

(d) The respondent's economic benefit from the violation.

(4) The Presiding Officer may order the respondent to submit a mitigation plan
to replace groundwater or surface water, which shall be submitted in writing and
contain the following information:

(a) The name and mailing address of the respondent or persons submitting the
plan;

(b) The case number the Division assigned to the IO which is the basis of the
mitigation plan; . '
(c) Identification of the water rights or property for which the mitigation plan

is proposed;
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(d) A description of the mitigation plan; and

(¢) Any information that assists the State Envlneer in evaluatmg whether the
‘proposed mitigation plan is acceptable. :

(5) If the mitigation plan is submitted for the purpose of replacing water, the
factors the State Engineer may consider to determine if the plan is acceptable
include, but are not limited to:

(a) Whether the mitigation plan provides for the respondent to forgo‘ use of a
vested water right owned or leased by him until water is replaced to the Presiding
Officer's is satisfaction; -

. (b) The reliability of the source of replacen{ent water over the term in which it
1s proposed to be used under the mitigation plan; and

(c) Whether the miti gat1on plan provides for monitoring and adJ ustment as
necessary to protect vested water i ghts '

(6) As provided in Utah Code Ann. Section 73 2-26, water replaced shall be
taken from water that the respondent subject to the order requiring replacement
would be entitled to use during the replacement period.

(7) In accordance Wlth Utah Code Ann: Section 73-2- 26(5)(a) or any other
statutory authority, the Division may record any order requiring water replacement
in the office of the county recorder where the place of use or water right is located.
Any subsequent transferee of such property shall be responsible for cornplyrng with
the requirements- of said order. :

(8) If the mitigation plan is submitted for the purpose of restoring an natural
stream channel altered in violation of Section 73-3- 29, the factors the State
- Engineer may consider to deterrnme 1f the plan is sufficient include, but are not
limited to: ‘

(a) Whether the miti gatron plan provides for reasonable means of' replacrng
natural vegetation injured by the unlawful stream channel alteration;

(b) Whether the mitigation plan provides fora reasonable means to restore the
bed and bank’ of the natural stream channel to its condition prior-to the alteratlon

(c) Whether the mrtrgatlon plan will not impair vested water rights;

(d) Whether the m1t1gat10r1 plan unreasonably or unnecessarily affects any
recrea‘uon use or the natural strearn environment; -

(e) Whether the mrtlgatron plan unreasonably or unnecessanly endangers
aquatic wildlife;

(t) Whether the mitigation plan unreasonably or unnecessarily diminishes the
natural channel's ability to conduct high flows; and :
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(g) Whether the mitigation plan uses generally accepted and appropriate
engineering methods. -

R655-14-14. Procedures For Determining The Amounts of Administrative Penalties,
Enforcement Costs and Water Replacement.

(1) For water rights violations per Utah Code Ann. Section 73-2-25(2)(a)(1)
through (v), the following procedures shall be employed:

(2) Administrative Fines: This penalty shall be based primarily on the actual
economic benefit estimated to result or potentially to result from the violation. The
economic benefit may come in the form of a direct economic benefit as income
derived directly from the unlawful activity and it may come in the form of avoided
costs that would otherwise be incurred in order to comply with a specific statute,
rule, notice or order from the State Engineer. The administrative fine assessment
procedure used (direct economic benefit or avoided costs) will be that which
produces the greater fine. In order to implement the punitive intent of this penalty,
a multiplier is to be calculated and applied to the estimated actual direct economic
benefit or avoided costs.

(i) "Direct Economic Benefit" Injtial Administrative Fine Calculations.
The initial administrative fine shall be calculated in the following manner:

(A) The daily economic benefit is the gross income that could
potentially be realized from the violation (without regard for production costs,
taxes, etc.) through a full period of beneficial use, divided by the number of days in
the period of beneficial use.

, (B) The daily administrative fine amount is the product of the
daily economic benefit and the multiplier to be calculated as described in paragraph
(ii) below. '

(C) The initial administrative fine shall be the product of the
daily administrative fine and the number of days of continuing violation to date of
the 10.

(D) The total initial administrative fine will have a maximum
value of four times the direct economic benefit or the statutory maximum fine
($1,000 per day for an unknowing violation or $5,000 per day for a knowing
violation), whichever is less.

(ii) The multiplier for penalties based on direct economic benefit shall
be calculated utilizing the following statutory considerations. (Statutorily required
considerations relative to the quantity of water taken and the gravity and impact of
the violation are accommodated in the calculations of the economic "benefit" and

“injury.")
(A) Whether the violation was committed knowingly or
unknowingly;
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(B) The economiic injury to others;

(C) The length of time over which the violation has occurred;
and

(D) The violator's efforts to comply. The multiplier is the sum

of the points calculated using the following table:

| TABLE ~
DIRECT ECONOMIC BENEFIT PENALTY MULTIPLIER

CONSIDERATION / CRITERIA MULTIPLIER POINTS
Knowing or unknowing violation - "
Knowing.... 7 .............. ... P P 1.00
Unknowing ... ... ... PR I 0.00
- Economic injury to others :
greater than $15,000. ... ........... ... . .. e - 1.00
$10,000t0°$14,000 .. ............. ... .. P 0.75

less than $9,999 or injury is not measurable or
there is no evidence others suffered economic

MUIy ..o e 0.50
Length of violation

Three (3) or more years of violation . ............... 1.00

More than one (1), but less that three 3)

years of violation . . .......... .. e 0.75

One (1) year or less of violation. . . . ................ 0.50
Violator's efforts to comply prior to Initial Order

Violator has made no efforts to comply............. 1.00

Violator has made limited but ineffective j

effortstocomply . .............. ... ... .. .. .. .. . 0.75

Violator has made reasonable and partially

effective efforts to comply . ....... .. R 0.50

Violator fully complied prior to issuance

of Initial Order . .. .. T, 0.00

(ii1) "Avoided Cost Economic Benefit" Initial Administrative Fine
Calculation: Because all enforcement activities for violations under Utah Code
Ann. Section 73-2-25(2)(a)(iii) through (v), must statutorily result from violation of
a prior notice or order, an economic benefit will often result from an avoided cost
of compliance. Statute provides for a daily administrative fine with the day
following the compliance date in the notice or order being counted as the first day
of violation. The economic benefit and daily administrative fine for an "avoided

‘cost economic benefit" shall be calculated in the following manner: -

. (A) The economic benefit is equal to the estimated avoided
costs of failing to implement specific actions required by a notice or order from the
State Engineer. ’
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(B) The daily administrative fine is initially calculated as the
product of $100.00 or 5.00% of the economic benefit, whichever is greater, and the
multiplier to be calculated as described in paragraph (iv), below.

(C) The initial administrative fine shall be the product of the

daily administrative fine and the number of days of continuing violation preceding
the date of the 10.

(D) The total initial administrative fine will have a maximum
value of three times the economic benefit or the statutory maximum fine ($1,000
per day for an unknowing violation or $5,000 per day for a knowing violation),
whichever is less..

(iv) The statutory considerations applicable to producing the multiplier
for an avoided cost economiic benefit are: (Statutorily required considerations
relative to the quantity of water taken and the gravity and impact of the violation
are accommodated in calculations of the economic "benefit" and "injury.").

(A) Whether the violation was committed knowingly or
unknowingly;

(B) The economic injury to others; and

(C) The violator's efforts to comply. The penalty multiplier is
the sum of the points resulting from the following table:

TABLE
AVOIDED COST ECONOMIC BENEFIT PENALTY MULTIPLIER

CONSIDERATION / CRITERIA MULTIPLIER POINTS
Knowing or unknowing violation

KDOWIIIE. « ot e et e 1.00

UnKNOWING © . ovveee e e e et 0.00
Economic injury to others '

greater than $15,000 ... ... 1.00

$10,000t0 $14,000 ... .ot 0.75

on nnn

less than $9,999 or injury is not measurable
or there is no evidence others suffered

ECONOMUC IIJUIY « v vvvvvevaeeee e eeees 0.50
Violator's efforts to comply prior to Initial Order

Violator has made no efforts to comply . ............ 1.00
Violator has made limited but ineffective

effortstocomply . . ... oot 0.75
Violator has made reasonable and partially

effective efforts to comply ........... [P 0.50
Violator fully complied prior to issuance

of Inttial Order . ..o et e 0.00
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(b) Replacement of Water: This penalty will be initially calculated as 100% of
" the amount unlawfully taken times the multiplier previously calculated, but not to
exceed 200% of that'unlawfully taken. If replacement of water unlawfully taken is
deemed not feasible, this penalty will not be further considered.

(¢) Reimbursement of Enforcement Costs: This penalty will be 1nitially based
on a standard requiring 100% reimbursement of the State Engineer's enforcement
costs to the date of the IO. : ‘

(2) For violations related to unlawful natural stream channel alteration or dam
safety regulations per Utah Code Ann. Section 73-2-25(1)(a)(vi) through (vii), the -

- following procedures shall be employed: .

(a) Daily Administrative Fine: All enforcement activities for unlawful natural
stream alteration or dam safety violations must statutorily result from violation of a
prior notice or order. Statute provides for a daily administrative fine with the day
following the compliance date in the notice/order being counted as the first day of
violation. The calculated daily administrative fine would apply to violations
continuing beyond the compliance date set forth in the notice or order. The _
economic benefit and daily administrative fine shall be calculated in the following

manner: i

(i) For stream alteration and dam safety violations, the economic
benefit is typically equal to the avoided costs deriving from:
(A) Initiating an-activity without the benefit of proper
permitting and/or, ”
. (B) Failing to implement specific actions required by a notice,
order or permit from the State Engineer. '

' (i1) The daily administrative fine is mitially calculated as $100 or
© 5.00% of the economic benefit, whichever is greater, times the multiplier to be
calculated as described in paragraph (iii), below, bit not to 'exceed the statutory
maximum ($1,000 per day for an unknowing violation or $5,000 per day for a
knowing violation). V o — '

» (iii) The penalty multiplier is calculated as the sum of the points
resulting from the following tables: ’

Page 18 of 31

{

DNR 006694



TABLE
STREAM ALTERATION PENALTY MULTIPLIER

CONSIDERATION / CRITERIA : MULTIPLIER POINTS
Knowing or unknowing violation . :
Knowing................. N 1.00
UNKNOWINE . . oo e eeeee e e e e e 0.00

Gravity of violation
Natural stream environment harmed to
significant levels not readily
reversible by mitigation efforts . . ... ...t 1.00
Natural stream environment harmed to moderate
levels partially reversible by

mitigation efforts . . ... ... 0.75

Natural stream environment harmed to minor levels

Readily reversible by mitigation efforts ............. 0.50
Violator's efforts to comply prior to Initial Order

Violator has made no efforts to comply ...... e 1.00

Violator has made no reasonable or effective

efforts t0 COMPLY « -« v oo 0.75

Violator has made reasonable and partially

effective efforts to comply ... .. ..o 0.50

Violator achieved full compliance prior to

issuance of Initial Order. .......... oot 0.00

Page 19 of 31

DNR 006695



DAM SAFETY PENALTY MULTIPLIER

CONSIDERATION / CRITERIA MULTIPLIER POINTS
Knowing or unknowing violation
Knowing.........o..... i 1.00

A UnKnowing . ..........oueounnen e 0.00
Gravity of violation - 2 - _
Failure to comply with a notice or order for
a high-hazard or moderate-hazard dam:
1) related to building, enlarging or
substantially altering same without prior
approval or authorization; OR
2) addressing an existing unsafe condition . . ... ... ... 1.00
Failure to comply with a notice or order for -
a high-hazard or moderate-hazard dam:
1) addressmg a developing unsafe condition OR
2) requiring monitoring or critical dam
performance indicators; OR
failure to prepare and file acceptable required
operational documents, OR - o A
failure to comply with a notice or order for
a low-hazard dam related to building, enlarging '
or substantially altering same without prlor _
authorization........... ... ... ... .. ... . .. .. 0.75
Failure to (‘Qn’mlv with a notice or order for
a high-hazard or moderate-hazard dam related
to routine operation or maintenance activities, OR
failure to comply with a notice or order for
a low-hazard dam to address an existing or developing

unsafe condition . .......... ... . ., 0.50
Violator's efforts to comply prior to Initial Order

Violator has made no efforts to comply . ............ 1.00
Violator has made limited reasonable or

effective efforts to comply............. ... ... . .. 0.75
Violator has made reasonable and partially ,
effective efforts to comply . .. .............. ... ... 0.50
Violator achieved full compliance prior to o

issuance of Initial Order........... ... e e .0.00

(b) Reimbursement of Enforcement Costs is initially based on a standard
requiring 100% reimbursement of the State Engineer’ s enforcement costs to the
date of the Initial Order.

(3) Post-Initial Order penalty adjustments Subsequent to 1ssuance of the 10, the
Presiding Officer may make adjustments to the initial administrative fine, the
requlrement for replacement of water unlawfully taken, requirements for miti gation
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of the effects of unlawful natural stream channel alterations or violations of dam
safety regulations, and/or the requirement for reimbursement of enforcement costs.
Such adjustments may be based on one or more of the following considerations:

(a) Errors or Omissions in Calculation of the Initial Penalty: If the violator or
Division can show by acceptable evidence or testimony that any fact used in
calculation of the economic benefit or the penalty multiplier was in error, or that a
significant fact or group of facts was omitted from consideration, the Presiding
Officer shall recalculate the initial penalties taking consideration of the corrected or

additional fact(s).

(b) Reduction in Penalty Multiplier: The penalty multiplier used in calculating
the Initial Administrative Fine may be reduced according to the table shown below
on the basis of the violator's efforts to comply after receiving the IO.

TABLE

PENALTY MULTIPLIER REDUCTION

CONSIDERATION / CRITERIA

Violator's efforts to comply with

the Initial Order
Violator has made extraordinary efforts
to successfully achieve full and prompt

compliance with the IO. . ...............

Violator has made efforts to successfully
achieve full and prompt compliance with the

10, but these efforts are not extraordinary . . . . . e

Violator has made efforts that achieve full
compliance with the IO, but the efforts were

neither extraordinary nor prompt . . ... ... ..

Violator has made no efforts to comply or has
made efforts that fail to achieve full

compliance withthe IO ... ...t g

MULTIPLIER POINTS

.......... 1.00

If the Presiding Officer determines that the penalty multiplier should be
reduced according to the table above, the appropriate number of points will be
subtracted from the penalty multiplier used in calculating the initial administrative
penalty and the penalty will be re-calculated with the new multiplier.

(c) Failure to take reasonable and effective measures to achieve full and
prompt compliance with the requirements of the 10 will allow the daily

administrative fines to continue to accrue as provided in rule at Utah Admin. Code

~ R655-14-12(4) until full compliance is achieved.
(d) Adjustments to recovery of enforcement costs:

(ii) If the violator can show by acceptable evidence or testimony that

any expense incurred by the Division and assessed for reimbursement resulted from
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activities not pertinent to the violation, the Presiding Officer may reduce that

. portion of the initial reimbursement penalty accordingly.

(iii) Pursuit of an enforcement action after issuance of the IO will
continue to require the expenditure of varying amounts of staff time and may
require acquisition and analysis of special data or information. Such costs may be
added to the initial reimbursement requirement, specifically including all costs
incurred that are unique to the particular enforcement action under consideration.

(e) Mitigating Factors: Other factors which the Presiding Officer may consider
in amendment of initial penalties for incorporation into a Final Order or Consent
Order may include, as appropnate ' :

(1) Ability to pay: This factor will be considered only if raised by a
Respondent and only if the Respondent provides all necessary information to
evaluate the claim. The burden to demonstrate inability to pay rests solely on the
Respondent. The Presiding Officer shall disregard this factor if a Respondent fails
to provide sufficient or persuasive financial information.

If it is determined that a Respondent cannot afford the initial administrative fine
or other initial penalty prescribed by this rule without suffering financial
bankruptcy, or if it is determined that payment of all or a portion of the monetary
fines or penalties will preclude the Respondent from achieving compliance or from
carrying out remedial measures which are deemed more important than the deterent
effect of the administrative penalties, the following options may be considered by

the Pre&dmg Officer:
(A) A delayed payment schedule;

(B) An installment payment plan with a reasonable rate of

-.interest;-or

(C) A direct reduction of the initial administrative fines and/or
penalties, but only as a last recourse.

R655-14—15. Procedures for Commencing an Adjudicative Enforcement Action.

(1) The procedures for water enforcement adJudwanve proceedings are as
follows:

(a) In pfoceedings initiated by a IO, the Presiding Officer shall issue a default
order unless the respondent does one of the following within fourteen (14) days in
response to service of the notice: ‘

(1) Ceases the violation and pays the administrative penalty and cost in
full; or,

(11) Files with the Division a proper written response within the
fourteen (14) day time period but waives a hearing and submits its case upon the
record. Submission of a case without a hearing does not relieve the respondent

Page 22 of 31

DNR 006698



(6)“A respondent who fails to timely contest an IO waives any right of
reconsideration of the Final Judgment and Order per Utah Admin. Code R655-14-

25.

R655-14-12. Assessment of Administrative Penalties and Administrative Costs.

(1) Pursuant to Utah Code Ann. Sections 73-2-1, 73-2-25, and 26, and these
rules, the Presiding Officer, may assess administrative penalties and administrative
costs for any violation of the Water and Irrigation Code as set forth in Utah Code
Ann. Sections73-1-1 through 73-5a et seq. Such penaltles and costs may be
assessed either before or after a hearing.

(2) No penalty shall exceed the maximum penalty allowed by State law for the |
violation(s). The maximum administrative penalty that the Presiding Officer has
authority to impose is determined by reference to the civil penalty provision of
Utah Code Ann. Section 73-2-26(1) as may be amended.

(3) Each day which the violation is repeated, continued or remains in place,
constitutes a separate violation. The Presiding Officer may assess an administrative
penalty, not to exceed five thousand dollars ($5,000) for each knowing violation or
one thousand dollars ($1,000) for each unknowing violation.

(4) The penalty imposed shall begin on the first day the violation occurred, and
continues to accrue through and including the day the Notice of Violation, Cease
and Desist Order, or Final Judgment and Order is issued until compliance is
achieved.

(5) The amount of the penalty shall be calculated based on:

(a) The value or quantity of water unlawfully taken, 1nclud1ng the cost or
difficulty of replacmg the water;

(b) The gravity of the violation, 1nclud1ng the economic injury or impact to
others; ’ :

(c) Whether the respondent subject to fine or replacement attempted to comply
with the State Engineer's orders; and o :

(d) The respondent's economic benefit from the violation.

* (6) Administrative costs, interest, late payment charges, costs of compliance
inspections, and collection costs may be assessed in addltlon to the administrative

penalty. These include:

(a) Administrative costs: Time spent by Water enforcement staff, supervisors
and the Attorney General's Office, at the full cost of the each employee's hourly
rate, including salary, benefits, overhead and other directly related costs.

(b) Late payment charges: due at the: monthly percentage rate assessed by the
Utah Division of Finance, Office of Debt Collections.
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(¢) Compliance inspections: based on staff time at the full cost of the hourly
rate, including salary, benefits, overhead and other directly related costs.

(d) Collection costs: actual collection costs.

~ (7) The Division may report the total amount of administrative fines and/or
administrative costs assessed to consumer reporting agencies and pursue collection
as provided by Utah law.

(8) Any monies collected under Utah Code Ann.-Section73-2-26 and these rules
shall be deposited into the General Fund. ‘

R655-14-13. Replacement and Mitigation.

(1) In addition to administrative fines and costs, the Presiding Officer, in
accordance with Utah Code Ann. Sections 73-2-1, 73-2-25 and 73-2-26 and these -
rules, may order the respondent to mitigate damages caused by the violation and/or
replace up to 200 percent of the water unlawfully taken.

(2) The Presiding Officer may require actual replacement of water after:

(a) a respondent fails to request judicial review of a final order issued under
Utah Code Ann. Section 73-2-25; or

(b) the completion of judicial review, including any appeals.

(3) Pursuant to Utah Code Ann. Section 73-2-26, the Presiding Officer shall
consider, before ordering replacement of water, the following factors:

(a) The value or quantity of water unlawfully taken, including the cost or
difficulty of replacing the water;

(bj The gravity of the violation, including the economichinjﬁiy or imﬁacf to
others;

(c) Whether the respondent attempted to comply with the State Engineer's
orders; and '

(d) The respondent's economic benefit from the violation.

(4) The Presiding Officer may order the respondent to submit a mitigation plan
to replace groundwater or surface water, which shall be submitted in writing and
contain the following information:

(a) The name and mailing address of the respondent or persons submitting the
plan;

(b) The case number the Division assignéd to the IO which is the basis of the
mitigation plan; :

(c) Identification of the water rights or property for which the mitigation plan
1s proposed; '
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(d) A description of the mitigation plan; and

(e) Any information that assists the State Engineer in evaluating whether the
proposed mitigation plan is acceptable.

(5) If the mitigation plan is submitted for the purpose of replacing water, the
factors the State Engineer may consider to determine if the plan is acceptable
include, but are not limited to:

(a) Whether the miti gat.ion plan provides for the respondent to forgo use of a
vested water right owned or leased by him until water is replaced to the Presiding

Officer's is satisfaction;

(b) The reliabﬂity of the source of replacement water over the term in which it
18 proposed to be used under the mitigation plan; and ‘ '

(c) Whether the mitigation plan provides for monitoring and adjustment as
necessary to protect vested water rights.

(6) As provided in Utah Code Ann. Section 73-2- 26, water replaced shall be
taken from water that the respondent subject to the order requiring replacement
would be entrtled to use during the replacement period.

(7) In accordance with Utah Code Ann. Section 73-2- 26(5)(a) or any other
statutory authority, the Division may record any order requiring water replacement
in the office of the county recorder where the place of use or water right is located.
Any subsequent transferee of such property shall be respon51b1e for complying with
the requirements of said order.

(8) If the mitigation plan is submitted for the purpose of restoring an natural
stream channel altered in violation of Section 73-3-29, the factors the State
Engineer may consider to determine if the plan is sufficiént include, but aré not =~~~
limited to: ‘

- (a) Whether the mitigation plan prov1des for reasonable means of replacing
natural vegetation injured by the unlawful stream channel alteration;

(b) Whether the rhitigation plan provides for a reasonable means to restore the
bed and bank of the natural stream channel to its condition prior to the alteration;

(c) Whether the mitigation plan will not impair Vested water ri ghts;.

(d) Whether the mitigation plan unreasonably or unnecessarily affects any
recreation use or the natural stream environment;

(e) Whether the mmgatlon plan unreasonably or unnecessarily endancrers
aquatic wildlife; '

(D) Whether the mitigation plan unr easonably or unnecessarily diminishes the
natural channel's abrhty to conduct high flows; and
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(g) Whether the mitigation plan uses generally accepted and appropriate
engineering methods. ' :

R655-14-14. Procedures For Determining The Amounts of Administrative Penalties,
Enforcement Costs and Water Replacement.

(1) For water rights violations per Utah Code Ann. Section 73-2-25(2)(2)(1) .
through (v), the following procedures shall be employed:

(a) Administrative Fines: This penalty shall be based primarily on the actual
economic benefit estimated to result or potentially to result from the violation. The
economic benefit may come in the form of a direct economic benefit as icome
derived directly from the unlawful activity and it may come in the form of avoided
costs that would otherwise be incurred in order to comply with a specific statute,
rule, notice or order from the State Engineer. The administrative fine assessment
procedure used (direct economic benefit or avoided costs) will be that which
produces the greater fine. In order to implement the punitive intent of this penalty,
a multiplier is to be calculated and applied to the estimated actual direct economic
benefit or avoided costs.

(i) "Direct Economic Benefit" Initial Administrative Fine Calculations.
The initial administrative fine shall be calculated in the following manner:

(A) The daily economic benefit is the gross income that could
potentially be realized from the violation (without regard for production costs, '
taxes, etc.) through a full period of beneficial use, divided by the number of days in
the period of beneficial use. > :

(B) The daily administrative fine amount is the product of the
daily economic benefit and the multiplier to be calculated as described in paragraph’
(ii) below. ' ‘ |

-(C) The initial administrative fine shall be the product of the

daily administrative fine and the number of days of continuing violation to date of
the 10.

(D) The total initial administrative fine will have a maximum
value of four times the direct economic benefit or the statutory maximum fine
($1,000 per day for an unknowing violation or $5,000 per day for a knowing
violation), whichever is less. :

(ii) The multiplier for penalties based on direct economic benefit shall
be calculated utilizing the following statutory considerations. (Statutorily required
considerations relative to the quantity of water taken and the gravity and impact of
the violation are accommodated in the calculations of the economic "benefit" and

llinj my. Il)
(A) Whether the violation was committed knowingly or
unknowingly; ‘
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(B) The economic injury to others; |

(C) The length of time over which the violation has occurred;
and - ’ '

. (D) The Vioiator's efforts to comply. The multiplier is the sum
of the points calculated using the following table: :

TABLE
DIRECT ECONOMIC BENEFIT PENALTY MULTIPLIER

CONSIDERATION / CRITERIA ' MULTIPLIER POINTS
Knowing or unknowing violation
Knowing.................... .. SR e 1.00
Unknowing............... e e 0.00
Economic injury to others - g
greater than $15,000. ............... ... .. . .. . ... 1.00
$10,000t0 $14,000............ ... ... ... ... 0.75

less than $9,999 or injury is not measurable or
there is no evidence others suffered economic

WJULY .o 0.50
Length of violation - :
Three (3) or more years of violation . ... ...... .. ... 1.00
More than one (1), but less that three (3)
years of violation . . . . . . .. e I 0.75
One (1) year or less of violation. . . . ......... e 0.50
Violator's efforts to comply prior to Initial Order '
' Violator has made no efforts to comply............. 1.00
Violator has made limited but ineffective :
effortstocomply ............... ... .. .. .. ... 0.75
Violator has made reasonablé and partially ’
effective efforts to comply . ...... ... ... e 10.50
Violator fully complied prior to issuance
ofImitial Order ................. ... ... . .. .. . 0.00

(i1i) "Avoided Cost Economic Benefit" Initial Administrative Fine
Calculation: Because all enforcement activities for violations under Utah Code

Ann. Section 73-2-25(2)(a)(iii) through (v), must statutorily result from violation of

a prior notice or order, an economic benefit will often result from an avoided cost
of compliance. Statute provides for a daily administrative fine with the day-
following the compliance date in the notice or order being counted as the first day
of violation. The economic benefit and daily administrative fine for an "avoided
cost economic benefit" shall be calculated in the following manner:

(A) The economic benefit is equal to the estimated avoided

costs of failing to implement specific actions required by a notice or order from the

State Engineer.
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(B) The daily administrative fine is initially calculated as the
product of $100.00 or 5.00% of the economic benefit, whichever is greater, and the -
multiplier to be calculated as described in paragraph (iv), below.

(C) The initial administrative fine shall be fhe product of the
daily administrative fine and the number of days of contmumg violation preceding
the date of the IO.

(D) The total initial administrative fine will have a maximum
value of three times the economic benefit or the statutory maximum fine ($1,000
per day for an unknowing violation or $5,000 per day for a knowing violation),
whichever is less.

(iv) The statutory considerations applicable to producing the multiplier
for an avoided cost economic benefit are: (Statutorily required considerations
relative to the quantity of water taken and the gravxty and impact of the violation
are accommodated in calculations of the economic "benefit" and "injury.").

(A) Whether the violation was committed knowingly or
unknowingly; :

(B) The economic injury to others; and

(C) The violator's efforts to comply. The penalty multiplier is
the sum of the points resulting from the following table:

TABLE
AVOIDED COST ECONOMIC BENEFIT PENALTY MULTIPLIER

CONSIDERATION / CRITERIA : MULTIPLIER POINTS
Knowing or unknowing violation

KDOWING. . oottt e 1.00

UNKNOWINE .« .\ ovvvee e viiiee e eeees 0.00

" Economic injury to others '
greater than $15,000 ... ... 1.00
$1O 000 to $14, 000 ............................. 0.75

AAAAA

or there is no ev1dence others suffered

ECONOMUC IMJULY « « v vt s e ee e e 0.50
Violator's efforts to comply prior to Initial Order :

Violator has made no efforts to comply ............. 1.00
Violator has made limited but ineffective

efforts to ComPLy . « .o v oo 0.75
Violator has made reasonable and partially

effective efforts to comply ....... [P 0.50
Violator fully complied prior to issuance

ofInitialOrder.................................0.00
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(b) Replacement of Water: This penalty will be initially calculated as 100% of
the amount unlawfully taken times the multiplier previously calculated, but not to
exceed 200% of that unlawfully taken. If replacement of water unlawfully taken is
deemed not feasible, this penalty will not be further cohsidered.

(c) Reimbursement of Enforcement Costs: This penalty will be initially based
on a standard requiring 100% reimbursement of the State Engineer's enforcement

costs to the date of the IO. '

(2) For violations related to unlawful natural stream channel alteration or dam
safety regulations per Utah Code Ann. Section 73-2-25( 1)(a)(vi) through (vii), the
following procedures shall be employed:

(a) Daily Administrative Fine: All enforcement activities for unlawful natural
stream alteration or dam safety violations must statutorily result from violation of a

' prior notice or order. Statute provides for a daily administrative fine with the day

following the compliance date in the notice/order being counted as the first day of
violation. The calculated daily administrative fine would apply to violations
continuing beyond the compliance date set forth in the notice or order. The
economic benefit and daily administrative fine shall be calculated in the following

manner:

(1) For stream alteration and dam safety violations, the economic
benefit is typically equal to the avoided costs deriving from:

(A) Initiating an activity without the benefit of proper
permitiing and/or, ' o ‘

(B) Failing to implement specific actions required by anotice,

order or permit from the State Engineer.

(1) The daily administrative fine is initially calculated as $100 or
5.00% of the economic benefit, whichever is greater, times the multiplier to be
calculated as described in paragraph (iii), below, but not to exceed the statutory
maximum ($1,000 per day for an unknowing violation or $5,000 per day for a
knowing violation). ' , : ,

(ii1) The penalty multiplier is calculated as the sum of the points

resulting from the following tables:
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TABLE

STREAM ALTERATION PENALTY MULTIPLIER

CONSIDERATION / CRITERIA MULTIPLIER POINTS

Knowing or unknowing violation
KNOWIDE . v vv e e e 1.00
UnKnoOWIng . ..o vovee i 0.00

Gravity of violation
Natural stream environment harmed to
significant levels not readily
reversible by mitigation efforts . .. ...l 1.00
Natural stream environment harmed to moderate
levels partially reversible by

mitigation efforts . .. ... 0.75

Natural stream environment harmed to minor levels :

Readily reversible by mitigation efforts . ... .. U 0.50
Violator's efforts to comply prior to Initial Order

Violator has made no effortstocomply ............. 1.00

Violator has made no reasonable or effective '

effortstocomply . . ..ottt 0.75

Violator has made reasonable and partlally A

effective effortsto comply . ... ... 0.50

Violator achieved full compliance prior to

issuance of Initial Order . .. ..o i 0.00
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DAM SAFETY PENALTY MULTIPLIER

CONSIDERATION / CRITERIA MULTIPL]:E_BR POINTS
Knowing or unknowing violation - , -
Knowing . ...... e S 1.00
Unknowing ..., 0.00

Gravity of violation _
Failure to comply with a notlce or order for
a high-hazard or moderate-hazard dam:
1) related to building, enlarging or-
substantially altering same without prior
approval or authorization; OR
2) addressing an existing unsafe condition . ... ....... 1.00
Failure to comply with a notice or order for ‘
a high-hazard or moderate-hazard dam: _
1) addressing a developing unsafe condition OR
2) requiring monitoring or critical dam
performance indicators; OR
failure to prepare and file acceptable required
operational documents, OR
failure to comply with a notice or order for
a low-hazard dam related to building, enlargmg
or substantially altering same without prior
authorization.................................. 075
Failure to comply with a notice or order for
a high-hazard or moderate-hazard dam related
© to routine operation or maintenance activities, OR
failure to comply with a notice or order for
a low-hazard dam to address an existing or developmg

unsafe condition . .......... .. ... ... ... 0.50
Violator's efforts to comply prior to Initial Order
Violator has made no efforts to comply . . e 100
Violator has made limited reasonable or ,
effective efforts to comply . ................. . ... . - 0.75
Violator has made reasonable and partlally ' '
effective efforts to comply . .................. .. .. 0.50
Violator achieved full compliance prior to

issnance of Initial Order. . ............. ... . . 0.00

(b) Relmbursement of Enforcement Costs is initially based on a standard
requiring 100% reimbursement of the State Engineer's enforcement costs to the
date of the Initial Order.

(3) Post-Initial Order penalty adjustments Subsequent to issuance of the 1O, the

Pre31d1ng Officer may make adjustments to the initial administrative fine, the

requirement for replacement of water unlawfully taken, requirements for mitigation
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of the effects of unlawful natural stream charmnel alterations or violations of dam
safety regulations, and/or the requirement for reimbursement of enforcement costs.
Such adjustments may be based on one or more of the following considerations:

(a) Errors or Omissions in Calculation of the Initial Penalty: If the violator or
Division can show by acceptable evidence or testimony that any fact used in
calculation of the economic benefit or the penalty multiplier was in error, or that a
significant fact or group of facts was omitted from consideration, the Presiding
Officer shall recalculate the initial penalties taking consideration of the corrected or
additional fact(s). ‘ ‘

(b) Reduction in Penalty Multiplier: The penalty multiplier used in calculating
the Initial Administrative Fine may be reduced according to the table shown below

on the basis of the violator's efforts to comply after receiving the I0.

TABLE |
'PENALTY MULTIPLIER REDUCTION

CONSIDERATION / CRITERIA MULTIPLIER POINTS
Violator's efforts to comply with
the Initial Order

Violator has made extraordinary efforts

to successfully achieve full and prompt

- compliance with the IO. ....... ...t 1.00

Violator has made efforts to successfully
achieve full and prompt compliance with the
IO, but these efforts are not extraordinary .. ................. 0.50
Violator has made efforts that achieve full
compliance with the IO, but the efforts were
neither extraordinary nor prompt . . ... ... v 0.25
Violator has made no efforts to comply or has
made efforts that fail to achieve full
compliance withthe IO . . ...t . 0.00

P S T

If the Presiding Officer determines that the penalty multiplier should be
reduced according to the table above, the appropriate number of points will be

subtracted from the penalty multiplier used in calculating the initial administrative

penalty and the penalty will be re-calculated with the new multiplier.

(c)-Failure to take reasonable and effective measures to achieve full and
prompt compliance with the requirements of the 10 will allow the daily

administrative fines to continue to accrue as provided in rule at Utah Admin. Code

R655-14-12(4) until full compliance is achieved.
(d) Adjustments to recovery of enforcement costs:

(ii) If the violator can show by acceptable evidence or testimony that

any expense incurred by the Division and assessed for reimbursement resulted from
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activities not pertinent to the violation, the Presiding Officer may reduce that
~ portion of the initial reimbursement penalty accordingly.

(iii) Pursuit of an enforcement action after issuance of the 10 will

continue to require the expenditure of varying amounts of staff time and may
require acquisition and analysis of special data or information. Such costs may be

added to the initial reimbursement requirement, specifically including all costs
incurred that are unique to the particular enforcement action under consideration.

(e) Mitigating Factors: Other factors which the Presiding Officer may consider
in amendment of initial penalties for incorporation into a Final Order or Consent
Order may include, as appropriate: '

(i) Ability to pay: This factor will be considered only if raised by a
- Respondent and only if the Respondent provides all necessary information to
evaluate the claim. The burden to demonstrate inability to pay rests solely on the
Respondent. The Presiding Officer shall disregard this factor if a Respondent fails
to provide siifficient or persuasive financial information.

If it is determined that a Respondent cannot afford the initial administrative fine
or other initial penalty prescribed by this rule without suffering financial
bankruptcy, or if it is determined that payment of all or a portion of the monetary
fines or penalties will preclude the Respondent from achieving compliance or from
carrying out remedial measures which are deemed more important than the deterent
effect of the administrative penalties, the following options may be considered by
the Presiding Officer:

(A) A delayed payment schedule;
(B) An installment payment plan with a reasonable rate of
... .interest; or _ o
(C) A direct reduction of the initial administrative fines and/or
penalties, but only as a last recourse.

R655-14-15. Procedures for Commencing an Adjudicative Enforcement Action.
(1) The procedures for water enforcement adjudicative proceedings are a

follows: '

(a) In proceedings initiated by a IO, the Presiding Officer shall issue a default
order unless the respondent does one of the following within fourteen (14) days in
response to service of the notice:

(1) Ceases the violation and péys the administrative penélty and cost in
full; or,

(11) Files with the Division a proper written response within the
fourteen (14) day time period but waives a hearing and submits its case upon the
record. Submission of a case without a hearing does not relieve the respondent
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