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Ann Diers

From: Ann Diers [adiers@dnr.state.ne.us]
Sent: . Thursday, December 15, 2005 12:29 PM

To: Susan France (sfrance @dnr.state.ne.us); Ann Bleed (ableed @dnr.state.ne.us); Ann Diers
(adiers@dnr.state.ne.us); Brian Barels (blbarel@nppd.com); Dennis Strauch
(dstrauch @earthlink.net); Don Kraus (dkraus @ cnppid.com); Steve Gaul (sgaul@dnr.state.ne.us);
‘Tom Schwarz ', ‘Dave Sands'; 'Frank Albrecht'; 'James Nelson'; 'Larry Hutchinson'; 'Steve
Huggenberger’

Subject: Addition to proposed legislation re 46-229.04

(Good afernoon:

Attached is a pdf document of statute Section 46-229.04, showing the changes that the WPTF has approved to
date, and with additional changes hand-written in on the page marked as page 12. The hand- written changes
were the changes that Dennis Strauch mentioned in our meeting the other day.

If the Task Force is okay with these additional chages when it meets next week, | will try to get the changes
added to the draft we have sent to Senator Schrock's office.
Ann
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Ann D. Diers

Legal Counsel :

Nebraska Department of Natural Resources
301 Centennial Mall South

P.O. Box 94676

Lincoln, NE 68509-4676

Phone: (402) 471-3931

Fax: (402) 471-2900

e-mail: adiers @dnr.state.ne.us
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‘REQ 1198 REQ 1198
MHF-11/30/2005 MHF-11/30/2005

46-229.04 (1) At such hearing the verified field

investigation report of an employee of ‘the department, or such

other report or information that is relied -upon by the ‘department

to reach the preliminary determination of nonuse, shall be prima

facie evidence for the forfeiture and annulment of such water

“appropriation. If no person appearé at the hearing, such water

appropria-tion or -unused part thereof shall be declared forfeited

and annulled. If :an interested -person appears and contests the

‘same, ‘the department shall hear evidence, and if it appears that

such water has not been put to a beneficial use or has ceased to
be used fox .such‘puzpo:se for more than five consecutive y_e'ars_,. the
same shall be declared canceled and annulled unléss the department
finds that (a) there has been sufficient cauée for such nonuse as
provided for in sub#ection {2), (3), or (4) of this section or '(b:)

subsection (5) or (6) of this section applies.

(2) sufficient cause for nonuse shall be deemed to exist.

for up to thirty consecutive years if such nonuse was caused by the
unavailabil‘itj( of water for that use. For a river basin, subbasin,
or reach that has been designated as overappropriated pursunant
to section 46-713 or dgtermined by the department to be fully

appropriated pursuant to section 46-714, the period of time within

which sufficient cause ‘for nonuse because of the wunavailability

of water may be deemed to exist may be extended ‘beyond’ thirty
Years by the department upon petition therefor by the owner of
the appropriation if the department determines that an integrated

management plan being implemented in the river basin, subbasin, or

reach involved is likely to result in restoration of a usable water

DNR 014244
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REQ 1198 REQ 1198
MHF-11/30/2005 MHF-11/30/2005

supply for the appropriation.
(3) Sufficient cause for nonuse shall be deemed to exist
indefinitely if such nonuse was the result of one or more of the

following:

(a) For any tract of land under separate ownership, the

available supply was used but on only part of the land under the .

appropriation because of an inadequate water supply;

{b) The .appropriatioh is a storage appropriation and
there was an .inadequate water supply to provide the water for the
storage appropriation or less than the full amount of the storage

appropriation ‘was needed to keep the reservoir full; or

(¢) The appropriation is a .storage-use appropriation -and
there was -an inadequate water supply to provide the water for the

appropriation or use of the storage water was unnecessary because

of climatic conditions.

{4) Sufficient cause for nonuse shall be deemed to exist
for up to fifteen consecutive years if such nonuse was a result of
one or more of the following:

(a) Federal, statg, or local laws, rules, or regulations
temporarily prevented ox restricted .such use;

{b) Use of thevwater was unnecessary because of climatic
conditions;

(c) Circumstances were such that a prudent person,
following the principles of good husbandry, wouid not have been
expected to use the water;

(d) The works, diversions, or other facilities essential

to use the water were destroyed by a cause not within the control

-10-
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REQ 1198 REQ 1198
MHF-11/30/2005 MHF-11/30/2005

of the owner of the appropriation and good faith efforts to repair

or replace the works, diversions, or ‘facilities have been and are

-‘being made;

{e) The owner of ‘the appropriation was. in .active
involuntary service in the armed forces of the United States
or was in active voluntary service during a time of crisis;

{£) Legal proceedings prevented oxr reétricted use .0of the
water; or

(9) Thé land subject to the appropriation is under
an acreage reserve program or production gquota or is otherwise
withdrawn from use as required for participation in any federal or
state program or such land previously was under such a program but
currently:is=not-under such a program and there have been not more
than five consecutive years of nonuse on that land since that land
was last under that program.

The department may specify by rule and regulation other
circumstances that shall be deemed to constitute sufficient cause
for nonuse for up to fifteen years.

(5) When an appropriation ‘is held in the name of
an irrigation .district, reclamation district, public power and
irrigation district, or mutual irrigation company or canal company
and the director determines that water under that appropriation
has not been used on a sgpecific parcel of land for more than
five years and that no sufficient cause for such nonuse exists,
the right to use water under that appropriation on that parcel
shall be terminated and notice of the termination shall be pdsied

on the department’s web site and shall be given in the manner

~-131~
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REQ 1198
MHF-11/30/2005

provided in subsection (2), (3), or (4) of section 46-~229.03. The
district or company holding such right .shall have five years after

the determination, or five vears after an order of ‘_.-capc_ei_!._latiqp

issued by the department following the filing of a voluntary

xrelinquishment of the water appropriation that has been signed by

the landowner and the appropriator of .record, to assign the right
Fhe distrt or drea

to use that portion of the .appropriation to other land -wz.th:.n}andmﬁ"

served by the .di g company or ‘to file an application for ) i ler
or  Seckimg du- 2,127 Ahrvwgh o= 2029, The depavtient weust  (S5UQ vk ord

Res e ot om
a transfer in accordance with section 46-290. The department shall o 'C“W‘“"’“_Q /
' within L0 Asys

be notified of any such assignment within thirty days thereafter. £ recipt oF

If the district or company does not assign the right to use that fra Veluw 7y

relieg wishmwet,
jportion of ‘the appropriation to other land, 'does not ‘file an {
application for a transfer within the five-year period, or does not
notify the department within thirty days after any such assignment,
that portion of the appropriation shall be canceled without further
proceedings by the department and the district or company involved

shall be so. notified by the department. During the time within

which assignment of a portion of an appropriation is pending, the

‘ﬂaliowable diversion rate for the appropriation involved shall be

reduced, as necessary, to avoid inconsistency with the rate allowed
by section 46-231 or with any greater rate previously approved
for such appropriation by the director in accordance with section
46-229.06.

(6)» When 4t is determined by the director that an
%ppropriation, for which the location of use has been temporarily
transferred in accordance with sections 46-280 to 46-294, has not

been used at the new location for more than five years and that

-12-
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(3), or:. (4) of sectlon 46 229 03 The r:n.ght",to reinitiat
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7 vtemporary transfer shall contmue to ex:.st for f:.ve years after the_;_f:,. S

8 ° director’'s detemnat;on, .but if such use is not ze:.m.t:.atecl at
9 that locata.on wltha.n such f:.ve-year pern.od ‘the appropr:.at:.on shall"

10 be - sub;ect to cancellat:.on J.n accordance ‘with. sect:x.ons 46-229 to

11 46- 229 04

o

12 (7) If at the t.:.me of a heara.ng conducted ,1n accord.anceﬂ_ ot

13 . with subsectlon 1) of th:.s sect:.on there a,s an appln.catn.on for

14 _ :mc:.dental or. 1ntent:.ona1 underground water storage -pending. before

.15 the department and f:.led b; th

16 ‘:;proceedn.ngs shall be consol:.
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