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No,105, Original

IN THE ST'PNEME COURT
OF THE UNITEII STATES

SI{TE OF KANSAS,

Plaíntffi
a.

STAIE OF COtORADO,

Defendønt,

anil

IINIÎED STATES OF AMERIOA,

D e fend,ant - f nt e ru enar.

çIT'DGIIIENT ÁND DECREE

TtrÍs Juil$nent and Demee is based. on the Opin-
ions of the Courü in this eaee and the recompenda-
tions of Speeial Master A¡thur L, Littlewort'h sõ
approved by the Court. See Kønsas v. Colnrøda, ll4
U.S. t7s (199õ); 53s U"S. 1{2û01); 648 U.S. 86 (2004};

FSrst Êeport (1994); Second Repcrü (1997I Thirtl
Reporb (2000); Fourth Report (2003); and Fifth and
Final Report (2008),
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JT'DGMENT

Judgment is awarded against the State of Colo-
rado in favor of the State of Kansas for violations of
the A¡kansas Rive¡ Compact resulting from postcom-
pact weil pumping in Colorado. Judgment is award,ed
in the amount of $34,615,146.00 for damages and
prejudgment interest, including the required adjust-
ment for inflation, arising from depletions of usable
streaurflow of the Arkansas River at the Colorado-
Kansas Stateline in the amount of 428,005 acre-feet
of water during the period 1950-1996. The damages
were paid in full on April 29,2005, Costs through
January 3L, 2006, including realloeation of Kansas'
share of the Special Master's fees and e{penses, are
awarded to Kansas in the amount of $1,109,946.?9.
These costs were paid in firll on June 29, 2006. By
Stipulation, $100,000.00 of the Special Master's fees
and expenses are reallocated from the United States
to Kansas,

Kansas' claims regarding the lVinter 'Water

Storage Program and the operation ofTFinidad Res-
ervoir and all Colorado CounterclaimË are hereby
dismissed.

DECREE

I. fnjunction
A. General Provisions

1. It is Ordered, Adjudged, and Deereed that
the State of Colorado, its officers, attorneys,

.f

]

.t

.r.

I

)
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agents, and employees are hereby enjoined to
comply with Article IV-D of the Arkansas
River Compact by not materially depleting
the waters of the Arkansas River, as defined
in Arbicle III of the Compacù, i-n usable quan-
tity or availability for use to the rtrater users
in Kansas under the Compact by Groundwa-
ter Pumping, as prescribed in this Decree,
and more particularly:

a. To prevent Groundwater Pumping in ex-
cess of ùhe precompact, pumping allow-
ance of 15,000 acre-feet per year without
Replacement of depletions to Usable
Stateline Flow in accordance with this
Decree;

b. To enforce the Colorado Use Rules lt'ith
respect to Groundwater Pumping, unless
John Martin Reservoir is spilling and
Stateline rvater is passing Garden City,
Kansas; and

c- Tio enforce the Colorado Measurement
Rules wiùh respect to Groundwater Pump-
ing.

2. Compliance yrith this Decree shall constitute
Compaet compliance with respect to Gror¡nd-
waterPumping.

B. Determination of Compact Compliance With
Respect to Groundwater Pumping

1. Compact compliance with respect to Ground-
water Pumping shall be determined using
the r.esults of the H-I Model over a moving

KS002820
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ten-year period beginning rvith 1997, in accor-
dance with the Compact Compliance Proce-
dures described inAppendixA. Any Shorifall
shall be made up by Colorado as specified in
Section I.C of this Decree.

2, Annual Calculations of depletions and accre-
tions to Usable Stateline Flow shall be de-
termined using the H-I Model, in accordance
with the procedures described in Appendix B
and the Durbin usable flow method with the
Larson coefficients, which is documented in
Appendi- C. Annual Calculations shall be
done on a calendar year basis unless the
States agree to a different year for the calcu-
lations. Accumuiation of accretions shall be
Iimiteil as described in Appendix D. The An-
nual Calculations for each ofthe years 199?-
2006, found in Appendix E, are final, except
as set forth in Section III of this Decree.
Similarly, the results ofAnnual Calculations
for years after 2006 shall be final for use in
the ten-year Compact compliance accounting,
when determined as provided in Appendices
A and B, subject to the same provisos appli-
cable to the 1997-2006 Annual Calculations.

3. Colorado shall be entitled to creúit for Re-
placerrent of depletions to Usable Stateline
Flow. The credit for Replacement shall be de-
termined using the H-I Model, except for
credit derived from operation of the Offset
Account, which shall be deterrnined as set
out in Appendix F, and except for credit for
direct deliveries of water to the Stateline if

:

r
:

¿

i
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the OffsetAccount does not exist, which shall
be detemined as set out inAppendixA.

4. The H-I Model may be improved by agree-
ment of the States or pursuant to the
Dispute Resolution Procedure contained in
AppendixH.

C. Repa¡rment of Shorbfalls

1. If there is a Shortfall, Colorado shall make
up the Shortfall in accordance with the pro-
visions ofAppendixA.

2. Colorado shall make up a Shorhfall by deliv-
ering water to the Offset Account in John
Martin Reservoir ts the extent that space is
available. To the extent that space is not ini-
tially available in the Offset Accorrnt, Colo-
rado shall make up the rest of such Shortfall
by delivering water to the Offset Account as
space becomes available, Tbe timing, ac-
counting, crediting, notice, and other matters
related to deliveries of water to make up a
Shortfall shall be accomplished pursuant to
AppendixA.

n. Dispute Resolution

The States shall work together informally to the
maximum extent possible to resolve any disagree-
ments regaråing implementation of this Decree.
Disagreements that cannot be so resolved shall be
submitted to the stipulated Dispute Resolution Pro-
cedure contained inAppendix H.

K5O02822
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ilI. Modification of Appendices to the l)ecree
Appendices A-J may be modified only: (a) by

agreement of the States or (b) pursuant to the Dis-
pute Resolution Procedure, provid.ed, that the Colo-
rado Measurement Rules and Colorado Use Rules
may be amended by Colorado to the extent that
Colorado can demonstrate that any such amendments
will adequately protect Kansas' rights under the
Compact, and. further prouided that Appendix E shall
not be modifred except that it shall be subject to later
determinations of Replacement credits to be applied
toward Colorado's Compact obligations by the Colo-
rado Division 2 \{ater Court and any appeals there-
from, and further subject to the right of Kansas to
seek relief from such Colorado Water Courb determi-
nations under the Court's original jurisdiction. Dis-
putes arising under this Section III shall be subject to
the Dispute Resolution Procedure.

IV. Retention of Jurisdiction
A. The Court retains jurisdiction for a limited

periorl of time after the end of the initial ten-year
startup period (ending in 2006) for the purpose of
evaluating the sufftciency of the Colorado Use Rules
and their administration and whether changes to this
Decree are needed to ensure Compact compliance.
the procedures to be followed are set out in Appendix
8.1, Pa¡t VII.

I

',t
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B. The retained jurisdiction provided in Section
IV.A of this Decree shall terminate at the end of 2008,
unless, prior to December 31, 2008, either Staúe has
notified the Special Master that there is a dispute
concerning the sufficiency or administration of the
Use Rules that has been submitted to the Dispute
Resolution Procedure. If either State notiffes the
Special Master as provided herein, the retained
jurisdiction shall continue, and the States, within 60
days from the conclusion of the Dispute Resolution
Procedure, shall request either furbher proceedings
before the Special Master or terrnination of the re-
tained jurisdiction provided for in Section IV.A of thís
Deeree. The Special Master shall recommend to the
Court such action as he deems appropriate. The
Special Master shall be discharged upon termination
of the retained jurisdiction provided for in Section
fV.A of this Decree.

C. Any of the parties may apply at the foot of
this Decree for its amendment or for further relief.
The Court retains jurisdiction of this suit for the
purpose of any order, direction, or modification of the
Decree, or any supplementary decree, that may at
any time be deemed proper in relation to the subject
matter in controversy,

D. No application for relief under the retained
jurisdiction in this Section IV shall be accepted unless
the dispute has first been submitted to the Dispute
Resolution Procedure.

K5002824
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V. Definitions
Whenever used in this Judgment and Decree,

including Appendices, terms defined in the Compact
shall have the meaning ascribed to them in the
Compact; in addition, the followingterms shall mean:

Acre-foot: The volume of water required to
cover one acre ofland to a depth ofone foot, which is
equal to 325,851 gallons;

Annual Caleulations: The calculation for each
year of depletions and accretions to Usable Stateline
Flow using the II-I Model, as described in Appendix B;

.Appendix: One of the Appendices listed in
Section VI of this Decree and included in Volumes II
and III of the Special Master's Fifth and Final Report
in this case;

Acceptable Sources of T9ater: As defined in
Appendix G;

ARCA: The Arkansas River Compact Admini-
stration created byArticle VIII of the Compact;

Colorad.o Measurem.ent Rules: Amended Rules
Governing the Measurement of Thibutary Ground
W'ater Diversions Located in the Arkansas River
Basin, revised November 30, 2005, contained in
Appendix f.1, as they may be amended from time to
time in accordance withArticle III of this Decree;

Colorado Use Rules: Amended Rules and
Regulations Governing the Diversion and Use of
ÎÞibutary Ground \il'ater in theArkansas River Basin,

.i
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Colorado, Kan. Exh. 1123, contained inAppendix J.1,
as they may be amended from time to time in accor-
dance withArticle III of this Decree;

Compact: The Arkansas River Compact, 63
Stat. 145 (1949); Kan. Stat. Ann. $ 82a-520; Colo. Rev.
Stat. $ 37-69-101-;

Dispute Resolution Procedure: As set out in
Appendix H;

Groundwater Purnping: Pumping of water
from wells (other than the Wiley/Sapp rtrells) in
excess of 50 gallons per minute, from the alluvial and
surficial aquifers along the mai¡stem of the Arkansas
River between Pueblo, Colorado, and the Stateline
urithin the domain of the H-I Model described in
Appendix C.1;

H-I Model: The Hydrologic-Tnstitutional Model
as described and documented inAppendix C.1;

.Iohn Martin Reservoir: The reservoir con-
structed and operated by the Uniteil States A"my
Corps of Engineers on the mainstem of the Arkansas
River approximately 58 miles upstream from the
Stateline, as referred to in the Compact;

Offset Account: The storage account estab-
lished in John Martin Reservoir and operated Ín
accordance with the ARCA Resolution Coneerning an
Offset Account in John Martin Reservoir for Colorado
Pumping, dated March L7, t997, as amended twice on
March 30, 1998, and contained in Appendix L, as the
same må.y be further amended by the ARCA;

KS002826
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Replacement: Delivery of water from Accept-
able Sources of 

'Water to prevent depletions caused by
Groundwater Pumping;

Shortfall: A net depletion to Usable Stateline
Flow based on the results of the H-I Model over a ten-
year period using the Compact Compliance Account-
ing Procedures described in Appendix A;

Usable Súateline Flow: Stateline flow as simu-
lated by the H-I Model and determined. to be usable
pursuant to the Durbin usable flow methoil with the
Larson coeffi.cients, as set out inAppendix C.2; and

lViley/Sapp lVells: Wells decreed. as alternate
points of diversion for precompact surface water
rights in Colorado by the District Court, Water Div. 2,
State of Colorado, Case Nos. 82C\ry115 (W-4496),
82C\ /125 (W-4497), and 89C\ü82; see App. to Thiïd
Report of the Special Master 59-61-.

KS002827
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VI. List of Appendices to The Decree

lPrinted in Volunee fI and III of the
Special Master's Fifth and Final Reportll

A. Compliance and Repayment

1. Compact Compliance and Repa¡rment Ac-
counting kocedures

2, Agreement for an Approved Proceclure for
Deterrnining Replacement Requirements for
Replacement Plans to Demonstrate Available
Supplies for Cr¡rrent Year Well Pumping anil
Shortfall Makeup

3. Agreement Re Substitute 1ilater Supply
Plans and Colorado'Water Court Decrees for
Post-1"985 Depletions

4. Agreement Not to Terminate the Offset Ac-
count Resoluüion for a Specified Period and
Related Matters

B. H-I Model Updates and Changes

1. Proceilures for Annual Updates, Calculation
of Depletions and Àccretions, Changes to
the H-I Model, Reporting, Inspection, and
Evaluation of the Colorado Use Rules

^ The Appenùices a¡e incorporated in this Juilgaent and
Decree as iffirlly set forth herein; if a priot agreement, stipula-
tion, compact, resolution, or rule included in an Appendix should
differ from the original document, the original document shall
control.
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2. Agreement on Potential Evapotranspiration
as Used in the H-I Model

3. Administration of Parcels Claimed for Àug-
mentation Credit Agreement

4. IrrigatedAcreage UpdatingAgreement,

5. Sisson-StubbsAgreement

6. OutliersAgreement

7. Agreement Re Amended Observed Diversion
Records

8. Agreement Re Recalibration of the H-I Model

C. H-I Model Documentation (w/DVD) and Usable
Flow Methoilology

1. Hyilrologic-Institutional lVlodel: Model Docu-
mentation

2. Usable Flow Methoilolory

D. Limitation on Accumulation of Credits Agree-
ment

E. Ten-Year Accounting of Depletions and Aceretions
to Usable Stateline Flow, 1997-2006

F. OffsetAccountDelivery Crediting

1. Stipulation Re Offset Account in John Mar-
tin Reservoir

2. Agreement Concerning the Offset Account in
John Martin Reservoir for Colorado Pump-
ing, Determination of Credits for Delivery of
Water Released. for Colorado Pumping, and
Related Matters
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G. Acceptable Sources ofWater

1. General Principles

2. Agreement Re Condition of Approval for Re-
placement Plans Using Water Withdrawn
From the Dakota and./or CheyenneAquifers

H. Dispute Resolution Procedure

L Colorado Measurement Rules

1. Amended Rules Governing the Measurement
of Tlibutary Groundwater Diversions Lo-
cated in the Arkansas River Basin, revised
November 30, 2005

2. Agreement Re Amending the Measurement
Rules Regarding the Use of Power Conversion
Coefficienús (PCCg) to Deterrrrine Growrdwa-
terPumping

J. Colorado Use Rules and Special Rules

L. Amended Rules and Regulations Governing
the Diversion and Use of Tributary Ground
Water in theArkansas River Basin, Colorado
(with map)

2. Arlditional Requirements for Post-1985 Uses

K. Arkansas River Compact

L. Resolution Concerning an Offset Account in John
Martin Reservoir for Colorado Pumping, as
Amended March 30, 1998

M, Map ofArkansas River Basin
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